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~—DeCONnMenCi ne aie L000. ani. 

Vase COMMESS LONER? — Yes, / Mri ep Seout. 

ARGUMENE By MR... SCOPT (CONTINUED) 

MiewocOnice “Mr. Scott, LT my. 
Submissions to you yesterday, particularly at the end 
of the day I was trying to show that although much 
has been learned about the drug digoxin and its 
pharmacokinetics, much is still to be learned. We 
ane, as I ‘submit, stilt learning about, for example, 
the nature of the beta phase, how long the body takes 
to eliminate digoxin and how it is stored in the 
various tissues of the body. 

it as fair to say 2n my submission 
that in March of 1981 when we knew very little about 
these matters, to Mr. Cimbura's credit and that of 
the Centre of Forensic Sciences, tests had to be 
developed for tissue analysis and tne scientific 
community has, to use Mr. Lamek's phrase, continued 
on a steep learning curve since that date in 1981 
in its efforts to assess the reliability of the 
testing mechanisms applied. 

The November conference and the 
continuing research of which you have had some 
evidence, indicates that the learning curve is still 


being pursued, much remains to know. 
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LEGp Mayreturm, as, canicéxamplel, ito rone 
of the children under investigation to make this 


peint} tthevBaby Hstrellahnewin «March, <L9Sibri twas 


believed: that Janice Estrella had received a massive © 


overdose of digoxin which had resulted in her death. 
~—e, = 
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of Sigal blood, which Rabe ro ugh it was known at the 
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time to be bcarhtara ieaeaat or - suspected co ee contaminaice 


ee ae 
was believed nonetheless to be significant in light 
eel ae ee —_—— , 5 a a 
of subsequent ‘digoxin readings. That was icine state 
in “1981. 7 
a 
Almost one year later at the pre- 


liminary hearing the view was expressed that the 
contamination would probably reduce the reading 
rather than elevate it. In a sense the scientific 
view thad ycome ‘fall scircle “in vsliughtly less: tham a 


yearsi etiim: .to- this: concern, Dr. Phillips: of. the 


Hospital and Mr. Cimbura undertook the gutter blood 

study which has been outlined in detail by Ms. Cronk. 
That study was designed as a control 

test for the Estrella sample and what it produced 

by way of results was notable. When post mortem 

blood values were compared with sample of gutter 

blood the multiplier effect with which we are now 


quite familiar was found, but in addition one gutter 
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1 
y) blood reading of 169 nanograms was exhibited in one 
3 patient. _This ie8sicgnmticantwin:our submissten for 
F two reasons; first, it shows that a gutter blood 
Sample may show gross elevation if pete nese by 
7" fecal or urine matters. 
6) Second, in the opinion of experts 
7 who appeared before you, it seriously undermined any 
8 reliability which could be placed in the gutter blood | 
9 || samples secured from Janice Estrella. 
10 THE COMMISSIONER: . Not all ot them, 
Wl MR.,SCOTT: Weblyinot Den Mhekinibut 
almost everybody else, I think everybody else. 
a THE COMMISSIONER: What Dr. Mirkin says, 
“2 it depends on.how you are looking ateit;, you can tlook 
14 it-and say one out of 25 was one out of line; the 
15 other way of looking at it is 24 out of 25 were very 
16 consistent. 
17 MR. SCOTT: »-How on earth, sir, are you | 
ies going to resolve that scientific confrontation except 
by examining the weight of medical authority, the | 
7 weight of scientific authority. 
- THE COMMISSIONER: I vcan*sread the chart | 
21 just as well as they can. 
22 MR. SCOTT: Yes, but in my respectful 
92 Submission only a scientist can resolve that and the 
24 
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scientists are not agreed. 
THE COMMISSIONER: I don't need the 
scientists for that, I don't need the scientists for 


that. Either Ee Mirkan as logical or Ne isn er send 


if he makes sense I can assess it. I can read figures 


as well as he, Dr. Kauffman, or Dr. Hastreiter and 
anybody else. If he reaches this conclusion, and it 
may not be the correct conclusion, but it is one 
conclusion that yourcanecraw trom that. gutter Diood 
Sua y « 

MR. SCOTT: Everybody can read the 
figures, no question about that, even as I am showing 


I can read the figures. What can't be done except 


Eo 


on. the basis of weighing scientitic evidence 1s co 


- a 


assess the impact of the figures. What I say is 
that Drs Mirkin 4s inconsistent Gnathis case wlth 


— = —_——_ 


the weight of scientific authority, and 1t would Pe, 


oe ictal 


respecttully, imorudent.to rely, at this stage of 


Sos im ~- ee 


scientific knowledge on the view of a scientist whose 


views are not shared by any of the other experts. 


THE COMMISSIONER: Yes, but they are 
basing it upon the gutter blood study, and I can look 
at the gutter blood study and so can you and reach 
our own conclusions. 


MR= SCOTT: a Yes; Out ie. ts. now lvou 
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1 
2 assess the impact of that study. 
3 THE COMMISSIONER: I am not sure I | 
4 know what that means. I look at the gutter blood | 
5 | study and I either reach the conclusion ‘Aue faa | 
él very, very dangerous to rely upon gutter blood because | 
vA one out of 25 was wildly wrong. ot 
x ; Me. SCOTT: _Yes. 
THE COMMISSTONER: OF i reach the 
9 conclusion it would be very easy to ae Of vt one 
10 24 out of 25 were very close. rr ee 
11] a MR. SCOTT: Well I will leave the 
12 matter, except to emphasize that it is not entirely 
13 a non-scientific logical exercise, it is a scientific | 
| exercise. It is my respectful submission that you 
Will not. want to reach a conclusion about that wacecer, 
7 for example, in. the case of Baby Estrella that ws 
ue inconsistent with the weight of scientific authority. 
17 Dr. Kauffman, for example, and I have 
18. set this out, a summary of it in my white binder at 
19 TaDu2s, CONLUYMS a CALeGOry OL Uncertaincy, 2.0 | 
20 interpreting any concentrations arising from the gutter 
a blood sample, and because of this, as you know, he | 
revised his categorization of the Baby Estrella | 
= from a 4 to a value of 2. As he put it, these are | 
a3 his words: | 
24 | | 
25 : 
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"The loss of confidence in this 
reading really left very little else 
to rdeailow eno 


Now that is the scientific conclusion, 


that this gutter blood study reduces scientific 


confidence in the reading. In my respectful submission 
when Dr. Kauffman says that one has to be very careful 
in assessing an opinion to the contrary. 

THE COMMISSIONER: When he bases it 
entirely upon - this is what I have been saying the 
last few days, there is no doubt that the scientists 
know a great deal more about every scientific matter 
than I do, but where they start giving me reasons and 
the reasons don't make any sense to me I don't have 
to accept their views. This is the only thing that 
Kauffman bases it on, was the gutter blood study. 


TE iRedon' tethink; heriad fanyw poght sto: qdraw ithnasr 


conclusion from the gutter blood study why can't I 


draw another conclusion? 


MRAcSCOTT + lavou arenperwteckily entitled, | 


| 
we have been around this mulberry bush before, sir, 


you are perfectly entitled to draw any conclusion 
you want. What I am saying is it would be imprudent, | 
respectfully, if the decisions of the Commission are noes 


validity in the scientific community, to draw conclusions 
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2 that are inconsistent with the weight of scientific 
| 3 authority. 

4 ua THE COMMISSIONER: Well I am not here | 
| ae y £6 SALiSTy “Sclentmstssr. am here to tell what happened | 
VA these counate naa ane oy 

y MR. SCOTT: Yes. | 
| 7 THE COMMISSIONER: And if they tell 

8 me the only basis, as you say we have been through 
| Q | this before, if they tell me because of this gutter 
| 10 blood study, I can look at the gutter blood study and 

it I can read it just as well as they can. 
| | MR. SCOTT: Mr. Commissioner, if 

a Pope™ Innocent the=Tnird* nada “point rn the=Commission 
| se to determine: whether the world was flat or round 

14 She che@cevencesith=cencrury, experts wogld= have cone 
| bs no doubt from far and near who would have given their 
| 16 evidence and you would have to assess their evidence. 

17 | But if it were left to a judge in the Seventeenth 
| Not 7 c Century it would have been concluded without any 
Onrelsflnr | doubt that the world was flat. Because you have to 


anal assess the science, its stage of development and what 


[jer en duet WAN we can actually know. 


nr What-I say to you is that’ DOr. Kautinan 
Pia we Wot is of that view, Dr. Hastreiter who shares little with 
iS be \w 3 Dr. Kauffman on matters of conclusion is of the same 
bis 


24 | 


25 


ANGUS, STONEHOUSE & CO. LTD. 


TORONTO. ONTARIO SCOteE (Argument) ELoOG 


view at Volume 77, page 6974, he confirmed that 

because of the study the significance of the sample 

was reduced considerably and he changed his evaluation. 
Mr. Cimbura is of the same view at | 


Volume 52, page 1697. Dr. Spielberg is of the same | 


view at page 2352 and I don't have the volume. Dr. 
Phillips is of the same view at Volume 58, page 
2994 and only Dr. Mirkin takes a different view. 

Now in my respectful submission while 
you are entitled to accept or reject any expert 
opinion you want, it cannot be stopped, and my 
submission to you is that you will want in the end 
to be very careful before you reject the evidence, | 
the conclusion, the scientific conclusion of Dr, 
Kauffman, ‘Dry Hastreiter, Me. Cinburae, Dr. PH2Uli ps 


and Dr. Spielberg, whose opinions you are going to 


accept on other matters from time to time, when there 
is a lone outrider who takes the contrary view. 

Now I put it no higher than that, it 
is a matter that you will have to consider but it 
seems to me it would be taking extraordinary risks 


in. a scientific area. to draw that ‘conclusion am the 


face of that evidence. 
The significant point it seems to me 


to be made about the Estrella sample is that that isa 
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sample which on the basis of scientific knowledge in 
Losi. foundedeim par tatisrccrimmnall prosecution, and 
upon which much learned opinion was founded, it was 
subjected to the learning process in the scientific 


community. 
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What has been learned in the interval 


about that sample in my respectful submission 


seriously challenges the beliefs that were previously 


hella. “Scientistssaretno longer prepared °totactéiion 4 


reading that they were at one stage prepared to act 


on because the learning curve has produced information 


abougythensanpling «process thatiis sSsignific~canc;, Fin 
their view. 

Now the Estrella case thus becomes 
OF CoOncefn COsvousandeyousmusttapproache@it/as el 
hadGsaidy cautiously peer tsalmajoresigniiicance: is 
that it demonstrates how much is still to be learned 
about the toxicological data being placed before 
you. coOngEstreldlagz . chenothert point; owiths regard 
to the blood sample drawn from the leg vein of 
Estrella, Commission Counsel has submitted that the 
evidence of Dr. Taylor, the doctor who actually drew 
the sample, should be accepted by the Commission. 
His evidence of course is that in his opinion the 
sample was not contaminated. It is submitted that 
the fact that Dr. Taylor’ actually drew the sample 
does not qualify him uniquely to comment on the 
potential contamination of the sample from a 
pharmacological point of view. In contrast to his 


evidence, you heard that there could well have been 


2s 
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a potential for contamination either around the 
opening of the leg vein into which the syringe 
had been inserted or also as a result of edema 
fluid diffusing into the leg vein as a consequence 


of the technique of manually milking the leg vein 


to draw sufficient blood sample. For that you have 


the evidence of Dr. Cutz at Volume 44, page 9017. 

In light of this evidence which 
indentifies two plausible sources of contamination 
of the leg vein sample I submit that the digoxin 
level may also have been falsely elevated. 

On the same general subject may 
LMVEULTH; thatsis;ethe subj ectvor theMuti trey eortehe 
toxicdologicaivdatay*can L-tirn’toerthe case ok tthe 
Baby Inwood. The sample we have available on that 


baby, if reliabiley.clearly*suggests*®thatvdigoxin 


played a role in her death; I emphasize, if reliable. 


The sample, reportedly serum,reveals a reading of 


49] nanograms, an astronomical figure. However, it 


is our submission at this stage we simply know 
too little about the storage and reliability of 
this sample for you confidently to place any 

Signi fveant- weight « onesie soo Bothy DreuMacheodand 
Dr. Spielberg have expressed before you strong 


concerns about the integrity of the sample as a 
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1 
2 consequence of the manner in which it was stored. 
3 Dr .>MacLeod voiced*the concern that-heatinhg and 
4 cooling could have caused some breakdown of the 
ee hich 
) 
6 
Lteist#aiyr £6 say ,Minsny Lrespectitl’ submissions 
i that we are still learning and you will not want | 
8 to reach an important determination with respect to 
9 the case of the Baby Inwood on the basis of a 
10 sample which is suspect in the scientific community. 
il You are going to have lots of decisions to make 
- that can be founded on Reidiadne) cogent, scientifically 
supported -evyiddence) ssItséiis not peinsmyPprespectéur 
= submission, appropriate to make determinations 
i thatlarée netisoebased* 
15 Now, Miss Cronk in her submission 
16 made reference to the redistribution principle 
17, whereby the tissue bound digoxin releases into serum. 
18 This may well°-be part of the dying process “of the 
“ tissues themselves but it was also raised by 
Dr. Spielberg’ in his discussion of the trauma caused | 
- to the Miller child during the resuscitation effort. 
ss If I understand Dr. MacLeod's evidence which is set 
22 out beginning at Volume 63, ‘page 4133, the ‘process 
23 works like this. He says that only one half of 1% ofthe 
24. | 
23 
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digoxin remains in the serum while the fonctnies 
99 ser seboundiaimithertissue..& Di.iwemwaccept! the 
premise that tissue bound digoxin may be released 
prior to death as a consequence of gradual deterioration 
of tissue or some source of trauma experienced by 
the tissue it would only require a relatively small 
amount of digoxin to be released from the tissue 
into the serum to achieve a proportionately anonieie ae 
elevation minivthemserium digoxin ttevel.t witii's bfor 
this reason that Dr. Spielberg attributes the 
elevated level of digoxin in Baby Pacsai to 
pathophysiology. whadichrherdoesein nis idiscussiom in 
Volume 255, toade #260 3Aerin sfinther esuprortKeominnirs 
concept Dr. Spielberg made reference to three 


Specific examples which he called Babies A, B, and C 


at Volume 56, page 2410. In those examples digoxin 
serum levels continued to rise or remain constant 
notwithstanding the fact the administration of 
digoxinsiha's theenheld). =the shogical iexplanation tor 
this elevation of serum digoxin is a redistribution 
of existing stores of tissue bound digoxin into serum. 
That being the case Baby Pacsai could well be explained 
by such a process. | 
Dr. MacLeod as well supports the : 


position by indicating that the concept of pathophysiolpgy 
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aS postulated at the Murphy inquest changed his 
thinking about Pacsai and in fact strengthened the 
argument for pathophysiology as a cause of death 
in Beacsai. 

Again you have a conflict among 
experts related to the death of certain particular 
babies and in my respectful submission where that 
conflict is legitimate, where it may be put to 
rest by future scientific enquiry, it would be 
imprudent and unfair to the participants in my 
respectful ‘submission to draw a conclusion that that 


baby had been killed by anillicit administration of 


digoxin. As I say there will be enough determinations 


that you can make on firm evidence to avoid the 
necessity of exploring terra nova where conclusions 
cannot, in my respectful: submission, be drawn. 

Now let me turn for a moment to the 
acknowledged difficulty in oun submissions to this 
point with respect. to the toxicological data. .oU 
may well ask, indeed perhaps you have, how can I 
reach any decision with respect to these babies, when 
even if I have reasonably conclusive evidence in the 
form of toxicological data, when youl-say there areva 
mulitude of confounding factors. We have from the 


beginning of this Commission  bélievedstiare ite wae 
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and remains important that you have before you all 

of the very best evidence possible on the subject 

of digoxin to date. Your own Counsel has made 
determined efforts in that regard. Having thus 
placed before you the most up-to-date and relevant 
knowledge, inconclusive as it may be, inconsistent 
as@ut May be’ yousmay wedl besablentoserneachda 
conclusion with respect to specific babies when you 
appropriately weigh the evidence of the toxicological 
data. Buty ivempbasizesagein that it is amportane 
that you recognize the matters learned and to 

be learned with respect to the pharmokinetics of this 


drug and that you approach the evidence with a 


considerable degree of caution because of the presence’) 


of these scientific confounders. 


Before I leave the issue of toxicological 


data I want to turn briefly to readings on exhumed, 
enbalmed and fixed tissues because it will be my 
submission that it would not be wise or prudent to 
propound any significant conclusion 20) veta tronic 
these babies on readings from those tissues. A 
review of the evidence clearly reveals that 

Drs. Kauffman and Hastreiter and Mr. Cimbura attach 
quantitative credibility to the digoxin levels 


obtained from such samples. At best these readings 
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may indicate the presence or absence of the drug 
nea PaboGiculamesamplea. seiheretore Lt..is\ clear 

that where a child has been administered digoxin 

in life, such indacatomscarc ~neally of no assistance 
to you. Dr. Kauffman spoke on exhumed tissue at 
Volume 70, page 5479 and fixed tissue at Volume 70, 
page 5484 and he said both fixed and exhumed tissue 


levels are very problematic. 
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Dr. Hastreiter, on exhumed and 
fixed tissue samples, at Volume 75, page 6581, said: 

"I would agree with the assertion 
that quantitative measurements cannot 
be made appropriately." 

Mr. Cimbura, on exhumed tissue 
readings, Volume 52 at page 1750, says: 
"Comparison of digoxin values 
from exnumed autopsy material with 
those of fixed tissue may not be 
Valia. + 
He repeatedly refers to his results as being 
mnconclhisiverwwitherespect, toi dig. goxicbty : 

There were also clear problems with 
fixed tissue readings. Dr. Kauffman at Volume 70, 
page 5477, says, and I quote: 

“Eethininka eqvantitabive inter 
pretation of digoxin results from 
fixed tissue is fraught with problems 
and wi.cthink- hist fus-sie}piail- enisweto 
say that digoxin is there or is not 
there.” 

Mr. Cimbura at Volume 53, in response 
to your observation that tissue levels are 


confirmatory at best of the blood test replied: 
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"Blood values are; Iwconsider, most 

Significant. Fresh tissues are 

Supportive evidence only. The fixed 

tissue is mainly inconclusive. 

Embalmed tissues are mainly 

inconclusive." 

Now it is because of all these 
reservations that we submit to you that you can 


— —+ 


safely draw no conclusions whatever from digoxin 


tissue readings from exhumed, embalmed or fixed 


— 


tissue, except in the qualitative sense. 


—— 


Tiras ese yilimits syoun findings 
about digoxin involvement in the death of those 


—____, 


babies who were not prescribed digoxin and, yet, in 


— 


whom digoxin was found in exhumed tissues. I am 


— 


thinking of Lombardo, Belanger and Hines. 


——_—— 


Miss Cronk and Mr. Lamek have urged 
you to consider the readings from exhumed and fixed 
tissuesin comparison to the levels in fresh tissue, 
acknowledged to be within the fatal toxic range, 
as a kind of corroborative evidence. Because of 
the inherent reservations of Drs. Kauffman, 
Hastreiter and Mr. Cimbura, such comparisons are not, 
in our submission, scientifically valid. . They simply 
cannot be made and the material cannot be used in the 


light of the scientific evidence. 
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Now, it may be said, well, the 
Commissioner can use whatever he finds helpful, and 
I cannot do anything but make the submission, but 
the submission I make to you is to use for any 
purpose samples that the scientific community or the 
bulk of the scientific community regard as 
inconclusive is to build your determinations on 
footings of sand. 

There will be plenty of decisions 
to be made where the evidence is consistent, direct, 
generally supported andteoncel] usivePre VLitewidl snot be 
necessary, in my respectful submission, nor will you 
want to make such important findings on evidence 
which any significant member of the scientific 
community characterizes as conclusive. 

Now, where, in my respectful 
submission did all this leave us? In looking at the 


evidence I have given you, and you Inay want to 


accept or reject some or all of them, nine guidelines 


about the way in which you should approach the 
exercise before you. 

In the case of each baby it requires 
an evaluation of the items of evidence that are 
relevant to that baby. Much of that is neutral and 


if it is neutral, as we said yesterday, it proves 
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nothing. The sudden and unexpected death business. 
That is an inherent factor in the population under 
investigation. The nature of terminal events, 
equally consistent with the diseased state or with 
digoxineintoxication«. s~Demonstrations -of,.bradycardia, 
arshythmianventriculanm Bibrillation;or -vomiting, the 
way in which babies die - 2 dei facts “~The “face 
that no cause is pinpointed at the Hospital autopsy - 
asneutralbiact. oTheshaugh failure of uresuscitation 
attempts. Unproved, but even if it was so a neutral 
fact .<gThesuse of saypattern..».Theypatkterns must await 
the determination you make and cannot be used to 
substantiate a determination you propose to make. 

These are the neutral factors and, 
in my respectful submission, if they are neutral, 
they cannot be used for any purpose, direct proof 
or corroborative. 

Therefore, it will be important for 
you to develop, as I suggested in opening, objective 
standards+ewhich-voul cansappliye in, looking. at. thie 
individuals toxicological) datacin the children...That 
toxicological data, in my submission, must: be taken 


with the reserve that I noted at the end of yesterday 


and today and, particularly, the reserve with respect to 


embalmed, exhumed and fixed tissues. Therefore, you 
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may use it, for example, in othe case of Lombardo; 
Belanger and Hines, but you’can not use-it; it- is 
not relevant to assist you to determine whether the 
administration was deliberate. It is there, it was 
administered, but you cannot uSe it to conclude that 
the administration was deliberate or, indeed, that 
it caused death. 

Now, let me turn to the binder we 
have put before you and I want to make two comments 
about it first. This binder, as you will have seen, 
is a catalogue of all the babes who died in this 
period, arranged chronologically, and I described 
the other day the way it is made up. 

The first page or two is a summary 
of the evidence. The next following pages are 
references to the evidence by volume and page number 
of each doctor who gave evidence with respect to 
avchild,Gand= a@note where -atdoctor “did not give 
evidence "with "respect toa child, “and the “last “page 
contains! thie Stoxicological “data anda note “of the 
evidence of the pharmacologists, where evidence was 
given. 

So “Af youlook “at’ the Woodcock ‘baby 
you see the first two pages which are our summary of 


the evidence, a note of all the evidence, all the 


| Boe 

- “ ie 2 fede. br ° 

Fri Sd pale elie ~~ 4 u 
. _ 7 


oe 


ort, ee. Jiw oes 
1 
‘ . 
rn S 
ac — 
» 4 q 
" 
+ | \ : 
. = 
irry 
as, 
o i 
‘ - ply i a tal a ~ 
shiek ( = a 
| 
i) 
~ 
i ’ , Pa | ee 
# 
al 7 
T ) & bed 1D 


t 
¥ 
-“ Pd “\ 
ie = ¥ a4) “Mia 
; 
. 
aod Kae“ Srict en 
W y 
- { 
f ( ~r 7 ‘9 
ih f <A - 3h 
5 
° 
i 
F - » Al = + 2 . 
Ox ng Ba Od ne fi ai 


= 


5. . ; of nun > LO p is : > & i 2 ah OB = one > fant noe as 


20 edom Rese 


ANGUS, STONEHOUSE & CO. LTD. Scott (Argument) 1114 


TORONTO, ONTARIO 


1 
| 
2 medical evidence which, in our respectful submission, 
3 relates to that baby. On page 5 the toxicological 
4 data appearing raw and the pharmacological summary. 
5 Now, let me tell you that this 
6 document is prepared for our use and it is presented 
to you and to other counsel, for whatever assistance 
: it may provide in helping us to deal with the 
m voluminous evidence you have before you in this 
9] inquiry. 
10 | The’ summary, we have’ attempted to 
11 prepare, asdispassionately aS we can. You will see 
12 from place ‘to place™that-it- contains material that 
13 is argumentative, that is the kind of material I 
would make to you in oral submission, but for the 
- most part we have attempted to keep it as objective 
15 
aS we can. 
16 If we failed in that regard in any 
17 particular it is *not a farlure of design and you 
18 will understand, well, that is the Hospital making 
19 its submission to me rather than anything else. 
20 There is one other observation to 
4 make about it and it is this: we have used throughout 
the vocabulary of the experts and the vocabulary 
that Commission counsel has used: probable death, 
“a4 probable murder, high suspicion, low suspicion, no 
24 
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Suspicion. We have used that vocabulary because 
that is the vocabulary of the evidence. I wouldn't 
want you to think that the repetition of that 
vocabulary undercuts at all my submission toc you, 
that you can not make findings in this case on the 
basis of suspicion. Therefore, you will understand 
that where our summary suggests that the death is of 
Low suspictonsorhhighesuspicion ,wthatfissa casenan 
which, in our respectful submission, you cannot make 
a finding with the required assurance. 

Now, there is one correction to be 


made, Tab 16, dealing with the baby, Volk. 
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Dvamctolid sy. MeseThomson sehat ef ashouldn +e say«there 


is one correction, I should say there is a correction, 


andnmno «doubt Ms «Cronk eandiiothers (will ‘discover 
others and it will be brought to your attention. 


This is our doctmenthiortour assistance sand really 


presented to the Commission and other counsel because 


I can save reading it thereby,and in the hope that 
it will represent a convenient way of collecting 


in one place all the medical and pharmacological 


evidence, on teachiachacld po Thesscormrection is at Tab 16, 


the baby Volk, page 3 under Toxicological Data, the 
note at the bottom: 
"Within range of concentrations 
reported in skin tissues of infants 


art emda om mracosdie tyes? 


Should be: 
how, wea Tren idicgostinythemran ys Mt 
Now I am not going to take you 
through most of these cases. I now want to ask you 


to look at Mr. Lamek's categories, and I propose, 
if you will permit, to go through them one by one 
by category. His Categories 1 and 2 encompass the 
Babies Cook, Miller, Pacsai, Estrella, Hines, 
Lombardo and Belanger, and in each of those cases 


there was and is in my respectful submission 
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toxicological data when taken alone, absent the 
kind of neutral factors that I have been discussing, 
permits ,you.,to. form-a, conclusion. with. two 

Gualpt ications. 


In other words, these are the cases 


where it will be for you to say whether the conclusion | 


should be drawn, but these are cases where there is 
a foundation, a scientific foundation for decision- 
making with two reservations. If you made a 
decision with respect to those babies, no one could 
say that it was based on irrelevant material, or 
that it was based on foundations of sand. Whether 
YOU. Make 4t OF not ts your responsibility of course, 
Sir, but there jean beeno scientific criticism 2st 
this stage: of sour. learning on your, Capaci ty, to.make 
a finding in respect of those two categories. 


Now the qualifications are the 


Baby Estrella for the reasons I have already given 
eee eee 


you.this.morning, so I would remove Estrella from 


— ——., 


that list, because in my respectful submission there 


= —__—» 


is little. foundation. for finding.in the case of 


Estrella without.reference to neutral factors. 


With respect to Hines, Lombardo and 
Belanger i. say.that you, can. find, that digoxin, 


unprescribed, was administered to these babies. 
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THELSMUSUnOnmcoundacion,» ace Day, Kautiman, says, co 
conclude that they died as a result. But with those 
two qualifications I have nothing else to say about 
he Categories 1 and 2, except to say this: that 
not only is there a foundation of adequate and 
securely known toxicological data in those cases, 
but there is, and this in my respectful submission 
tekest us) bachx tro. oussmusbenry bush, suk. iGo 
important, there is a general concurrence of 
scientific opinion, and therefore you can have 
regard. 160 tha, bela no «other scase sin, this logue, 
for reasons that are demonstrable can that be 
given. 

Now, when you come to - I will leave 


Category 3 which are the babies which Mr. Lamek 


says died of natural causes. 


In Category 4 we are dealing with 
Thomas, Gionas, Inwood and Gardner and these are 
cases where Mr. Lamek says -- 

THE COMMISSIONER: Wait just a second, 
Gardner, Inwood, Gionas and Thomas, yes, all right. 

MR4 SCOTT«. -That<was the. cateqdory 
in which Mr. Lamek said there was some toxicological 
evidence which taken with the pattern and the common 


threads could lead you to a conclusion. In my 
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LeSpectiul ‘submrissi0om so fe no Satisractory 


foundation for conclusions being drawn in these cases. 


If you. take the baby Thomas first, by turning to 
ae 26. 

THE COMMISSIONER: Yes, just one 
second, Tab 26? 

MRevoCOTT:. Yes, S10.4,.cN1SeWase debagy 
that died at nine days of age. Dr. Rowe testified 
that the child had a cardiac defect which in the 
normal course of events leads to inevitable death. 
The child could have died at any time. The terminal 


events were sudden and rapid with vomiting, 


arrhythmias, bradycardia-and ventricular .fibrillation. 


This was consistent with both the child's anatomical 
condition and digoxin intoxication. There isengthing 
there that provides the foundation for a conclusion 
in favour ol etoul play. 

Dr. Fay reported that there could 
only be a very low suspicion. 

Dr. Hastreiter .reported, that .the 
child had a lethal form of heart disease and the 
clinical course and terminal events were more or 
less expected. There was in Dr. Hastreiter's opinion 
only a small probability that is a new term of 


phrase, a small probability. of digoxin overdose. 
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Dr. Nadas reported that the child's 


prognosis was poor and the timing of her death was 
unexpected but consistent with clinical status, and 
also CONSiStent wlth digoxin intexication. 

Thes toxicological data is from fixed 
tissues and therefore inconclusive in the view of 
the experts I referred to this morning. There simply 
is, in the case of Baby Jennifer Thomas, no 
satisfactory foundation upon which you can draw a 
conclusion unless you are prepared to heed the 
suggestion of your counsel to take into account 
these common threads, which in my respectful 
Submission are irrelevant. 

TE you would turn to Baby Gionas at 


Tab 30. This baby died at 46 days of age. The 


clinicians believed that the baby died from natural 


causes. She had two major sets of defects and had 
undergone surgery. She remained in congestive heart 
failure following surgery. Two days before her 
death, the issue of digoxin toxicity was raised 
because of vomiting and the EKG strip. A level of 
1.2 was produced. Nonetheless, as with many of these 
children, the manner of her death was felt to be 

both consistent with digoxin intoxication and her 


CieniCaAL Status, the neutran pacrors. 
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The er aeiess data comes from 
exhumed tissues only and is therefore inconclusive. 
The experts had the following to say: Dr. Fay said 
there was nothing unusual in her course and that 
death could be attributed tConna turad causes. in 


testimony, the notes of which are at the back, he 


stated that it would not be sensible to conclude that 


this) child? diedi ofedigox inwintoxica tion. 


Dr. Hastretter noted that the child 


got into some diifficwity after. digoxin had been held. 


The child was a good example of the delicate balance 
needed between prescribing the drug for its benefits 
and riskingitalitoxic reaction z 

Dr. Nadas noted that the child's 


prognosis was guarded and that the timing of her 


death was unexpected but consistent with her clinical 


status, also consistentewithpdigoxin intoxication. 
Dri ikauttman ranked’ this,child as 
low suspicion for digoxin involvement because of a 
dack.-of ‘data: 
Dr. Mirkin commented that this was 
Mnotvat patient with wufficiently strong evidence: for 
POS Rhy! 
In my respectful submission there is 


simply on this record, without considering the 
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relevant factors pmomustiivreationsfor theiconclusion 
that Barbara Gionas died as a result of digoxin 
involvement. 

Now the baby Inwood is dealt with -- 

THE COMMISSIONER: What are you asking 
me to find with respect to Baby Gionas, nothing, is 
that really what you are saying, that I should make 
no, Binding? «-YOuUsaAre not suggesting that I should 
find she died a natural death? 

MReersGOT Ticsy eh sehink nyotmecamsrn esome 
of these cases but I don't think it is necessary. 


THE -COMMISSIONER:...I just want to know 


what your, submission was, what shall I do, if I accept 


everything you say about Gionas, Festus LesayaL. “aed 
can't tell. your 

MRs. so COT Don ives. 

THE, COMMTSSTONERS nlOm Shoutcdiih say - 
you are not suggesting there is any evidence pointing 
towards a natural death? 

MRre SCOTD<: nt¥esyirthererise,t Dikhink 
the evidence in the Gionas' case, almost all of the 
evidence. points .to, a matural ideath:but d> am not 


asking you -- 


THE COMMISSIONER: She was a sick baby. 


MR anoCO RL: Yes. 
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@HE COMMISSIONER: )Sick babies: don't 
always die. 

MRe7SCOTT:.4No, but sick babies quite 
often die a natural death. 

THE <COMMISS LONER: “That "s-rivgne. 

MR. SCOTT: What I.am saying is there 
is lots of evidence. that points to a natural death. 
My CONnCcerna—— 

THE COMMISSIONER: But there is the 
same kind of evidence, certainly in the case of 
Gionas, points to digoxin toxicity, because it could 
be either, it could be either, you say these facts 
are alibine ttraLl? 

MRI c@COTT:: «ies 


THE, COMMISSIONER: And you see Mr. 


“Lamek's point was that ordinarily we don't think of 


this sSombeiod= thima #iwey don st,.thank of digoxin 
toxicity, but there have been some children who were 
poisoned and we have to think about it, and therefore, 
what do I say? If I accept your argument what do I 
say tabowtitGionas? | wo al esay.nothing, om ~iobviously 
you want me to say-it would be unsafe to say she 

died “of digoxin poisoning. I.am not to say there is 
some reason for suspicion because all these matters 


are ineutral;cyou 'wanteme then to sayer- 
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1 
2 MRewoCODis Vouthink vou draw the 
3 conclusions where you safely can, if you can't draw 
4 sate lyaftromva coneiusion: =~ 
5 THE COMMISSIONER: What’ do” I-do, I 
6 do nothings 
MRY SCOTT er You don’t” draw’ a 

j Goneclusi1on< 
< THE COMMISSIONER: Yes, all right. 
9 I leave the page blank, or I leave the conclusion 
10 | blank, what do you want me to do? 
if MEI COs. “Again -rt seems to me Chat 
12 your prime function is to deal with reality, the 
13 suspicions about these babies and the manner of their 

dying have been voiced by the Police, have been the 
* subject of a preliminary inquiry, have been discussed 
IS constant ytontteleviise-on “and radio. “The purpose Of 
16 this ‘exerci’se)}. and this 1s fundamental to our 
ity submission, is to have you determine what you can as 
18 a Matter of knowledges and so" you can't,"4r at the 
19 end you only have a suspicion, which is what we 
20 started out® with, it is of no assistance with the 

greatest respect, to hear that repeated. We want 
* to know what we can know. If we can know that the 
“e baby Gionas, or the baby Cook died of digoxin 
23 involvement you will tell us. If in the end we are 
24 
25 
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ANGUS, STONEHOUSE & CO. LTD. SCOtt (Argument) See meds’ 


TORONTO, ONTARIO 


1 
2 left with suspicions then you will have to tell us 
3 we cannot know what happened to ‘that baby; and I 
4 echo what Mr. LamekK said at the end -- 
5 THE COMMISSIONER: You have answered 
my question, thatvwisvadlsthattyou want (me tomsay, pyou 
: cannot determine what happened to the baby? 
: MR. SCOTT: Yes. 
8 THE COMMISSIONER: Some people might 
9| read that as+sayingeihave some suspicions but that 
10 will be reading between the lines, and you say I 
11 shouldn’t’say"that P@LE I knew, -if I’ weretsatisfied 
12 that the child died of natural causes I should say 
that; ssnowiawee nici. 
13 
MR SCOTT: “Yes. 
14 
THE COMMISSIONER: Even if I worked 
15 that out concerning all the factors some of which 
16 may be neutral? 
17 MRer SCOTT = eNo- 
18 THE COMMISS IONER: If I reached the 
19 conclusion. that the child died of natural causes 
should I-say that? 
20 
MR SO TT ee NOP AV OUr Gan ie ait me. 
a respectful submission rely on neutral factors. 
- THE COMMISSIONER: No, ‘no, as I say, 
25 I consider all of the matters and if I reach the 
24 | 
25 
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ANGUS, STONEHOUSE & CO. LTD. scott (Argument) TLZ6 


TORONTO, ONTARIO 


concliisvon ties chidd MigedVot natural’ causes G7 am: to 
say? that. oil 24 reach *the) conclusion’ the’ chiv dv'died 
of: digoxin poisonang,® vam tor say that? 

MR “ASCOT ss? Ses. 

THE COMMES STONER: 46 Amdt iit canrie be 
certain one way or the other I am to say nothing? 

MR LoCOT 7 Saves. 

THE COMMISSIONER:: I can give my 
reasons but I say nothing? 

MR SCOR ewes 24 -BuUGMyOUs ares toe 
going to be in the business of proliferating 
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ANGUS, STONEHOUSE & CO. LTD. scott (Argument) li2? 


TORONTO, ONTARIO 


It seems to me that you are being asked to do 
what nobody else has been able to do, to say what 
we can know. That is what we need. We want to 
know what can be demonstrated. We do not need 


somebody else to tell us what the suspicions are. 


We want to know what can scientifically and medically 
be demonstrated, if anything, and I have said there 
are some catagories where you may be able to make 
answers. But the idea, for example, that in the 

case of the Baby Gionas where all medical testimony 
is of low suspicion that you would be able, even with 
the ,pattern and ablethe:rest<ofp,it.awhichidesay is 
irrelevant, to conclude that that baby died of 
digoxin at all just in substance boggles the mind. 


THE+ COMMISSIONER: Teagrese, vit 


peculiar Commissioner who would say on the basis of 


all of this evidence I think the baby was poisoned. 


MR. SCOTT: But you see what Mr. Lamek | 
does, and it took me awhile because I am slow, to | 
figure®out how’ he got the’babies into these various | 
categories. But even I was able to figure’ it out, and the 


he got the babies into the various categories was 


he really went over the evidence and said, if the 


aoctors are Unanimous that 1t is natural causes, 22 
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ANGUS, STONEHOUSE & CO. LTD. Scott (Argument) 1128 


TORONTO, ONTARIO 


1 

2 all five of them“invtnat’ vote vote natural causes 

3 Lowi celle the judagerie is natural ’causes.- TE 

7 one of them says it is low oe ue LEWIS Sey | 

| : it is suSpicious, ‘even though the other four maya | 
ioe é squads S°NOLF*Or’ Che-otner-threcs* That eS establishing 

two°rules*for the determination of ‘one“isste.;” If 

q unanimity is what is going to be required before | 

8 Nelunal SCausesaierrouna sas a TLaACT Chel. Unatiims cy 

9 Should be required before digoxin overdose is found 

10 dS *a*tace > Wareoners "OL course my Ssupmies lon oe it 

1 seems to me, if the report is to have the validity 

j we want and you expect it has to be consistent. 

I must move along because I want to 

=| leave Mr. Ortved some time. The next baby in this 

- category four is the Baby Inwood with whom I have 

15 dealt but*the “sunmary “for “Kristin *Inwood “ts at “Tab 33, | 

16 and this was the 491 reading about which I made 

i submissions earlier this morning. What Mr. Lamek 

18 does is he takes fixed tissue readings to corroborate 
the 491. Zero plus zero equals five, It is just an 

unreliable texerciisie! | 

20 THE COMMISSIONER: No zero plus four 
equals five, I think, if you have it properly. 

sa MR SCOTTS “Zexvo “lus "tour tequatls “tive? 

a2 THE COMMISSIONER: If you want to say it, 

23 not zero plus zero. | 

Pi MR OCOTT: ALi right. | 
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ANGUS, STONEHOUSE & CO. LTD. Scott (Argument) 5 ah 9 


TORONTO, ONTARIO 


THE COMMISSIONER: Because there 
is something in the serum. 

MER SESCOT Te tests Jolng to uhave 
difficulty persuading you that zero plus zero 
equals: five, or even. that .zero plus four equals 
five. All of us know that you cannot add apples 
and oranges and get a practical useful result 
He has the 491. He is troubled about it and he 
Saysahavino got tnaiaws amsgoingsto Torrity. 1. 


Fortify it with what? With evidence which the 


experts say is inconclusive. That is not a corroborati 


princivlesand thateis whatyne does with thesBaby 
Inwood. | 

With respect to the 
Baby Char lon Gardner,» ~,her summary is 
found at Tab 34 and you will recall Mr. Lamek in 
his catalogue of suspicion calls this one low 
suspicion and, the. only.evidence, that.can adduce 
any suspicionn,is7the fact.that,this was, the baby 
where Sui Scott said that she came back after the 
break and the child was worse and subsequently 
expixed..« Actually apart, fromthe pattern, the 


common thread, that is the only evidence upon which 


you,can rely and. that.is,,in.my respectiul submission, 


simply inadequate for the task. The toxicological 
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ANGUS, STONEHOUSE & CO.LTD. Scott (Argument) shah oye) 


TORONTO, ONTARIO 


dacayasCn thiusychild came from tixed’ trssuess. 
Die tay reported that the death scould pbe aueributed 
to natural causes here even though the homicide 


team apparently concluded at that meeting in 


September that it was probably murder. Dr. Hastreiter 


said there was only a small probability of a massive 
digoxin overdose and Dr. Nadas reported that the 
prognosis of therwchild was” poor, Vehat the Soimingeor 
her death was expected and consistent with clinical 
status and as well, as he always seems to have 

said except in about three cases, consistent with 


possible"digoxin@intoxication /@ lintmyerespecerul 


submission there is a concensus of the medical authority 


that <this -childedrvedeasva=resultworinatural causes. 
You cannot’ make” a> finding ‘that “sherdied of digoxin 
overdose. 

That “déals “wilthrthe fourth "categorys 
Thevrafthecategory which sh thinkeiveall,eand 
Mr. Lamek came close to calling, the category of 
nagging suspicion comprises the Babies Woodcock, 
Dawson, Gage, Volk, Lutes, Onofre, Warner, Manojlovich, 
and Bilodeau, and what Mr. Lamek said here was that 
there was some toxicological data in fixed or exhumed 
tissues. He took that evidence that I say is 


inconclusive with the circumstances of their dying, 
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ANGUS, STONEHOUSE & CO. LTD. Scott (Argument) UE Se 


TORONTO, ONTARIO 


unexpected, sudden: Now if you look at the Baby 
Woodcock, at Tab 1, the first fact we concede is 
that the death of this baby was unexpected and 


sudden. He also agreed that there was no apparent 


explanation for it which is why the Hospital reported 


-— 


LtetoLenekcoronecresenucntnosestactesds not suppers 
aehindingtofadigoexin- involvement. 


—— 


The toxicological data was obtained 
after exhumation and is felt by the experts to 
be vinconelusive. Dr. Fay thought toxicity was 
unlikely and when being cross-examined by Mr. Strathy 
he changed his rating to natural causes. Why? 
Because the toxicological data did not support 


concern) DrseNadas- notednithauethe timing on the 


death was unexpected and inconsistent while the 


nature of the terminal events were consistent. aii 


have a note of Dr. Rowe's and Dr. Freedom's evidence 
and Dr. THastretternttelit tthat “the probability 
of overdose was 9°°d- In my respectful submission 
you have a clear conflict between the experts and 
ithisadmplayyis. not opentto vvou<to” make fan appropriate 
fenGang. 

THE COMMISSIONER: It is a new 
proposition but wil Peaccepr reform ithe purposes 


of this argument. 
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ANGUS, STONEHOUSE & CO. LTD. Scott (Argument) ies 


TORONTO. ONTARIO 


MROASCOTT 30 Lettusttake thiswedge. 

If you are going to accept Dr. Hastreiter in the 

case of Baby Woodcock’ I presume that you are 

going to evaluate his evidence in some fashion and 

reject Dr. (Fayes.con¢clusiony. i ifryou pursue 

Mr. Lamek's approach in the next case you are going 

£0 have -tomadopt®Dr® Fay and reyectDr.tHastreiter. 
tao GCOMMESSIONERsamitecanrdotthat& 

L£°L wantletoe,” Iinavestongqéetosometsolidereasonotor 

GoOLlng eat. 

MEY, SGCOTTSS Dumean Diivyounaresgoung 
to reject Dr. Hastreiter on the grounds that he 
doesn't know what he is talking about in the 
Woodcock case, arei you thenegoing to besabletto say — 
that in the next case he does know what he is talking 
about? 

THE COMMISSIONER: I have to justify 
Teter redeem’ coingetoetdolthetsbutn you sayud cannor 
dor it,vehatnas allvileamesaying< Iccan2zderaert and 
you may not like it and if there were an appeal they 
might say it is a pretty slopy business, but I 
cansqdougt. 

MRANSCOTTuniMvs Erdgend): Eraic Murray, 


is always lecturing me about the distinction between 


can" and “may" and I never get it right. I should be 
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ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO 


Savings youUvare,entitled. tordosthat but you will 
NOGLWANtCEOLdO Te because son balance it. provides 


an —nSecure Ss OungaLIOnerore yOu findings. Now 


whens Lo say, can. from here on,, which I will «try 
toOvavoid,, 1 inope ws sin yOu wlll troad it a ethat, 

Tom. COMMISSLONER: 91 was not giving 
you, as dramatic.a lesson as Murray might but I'm 
merely Saying that.it is a legitimate traditional 
tool to accept the evidence of one witness in one 
part and another witness in another and I intend 
not wnecessari ly tomcon.that but to hold that) coimtion 
open unLlesseyou--caneshow me that [may noc. 

MR. SCOTT: I have made my submission 
on that and will simply repeat once more that it 
seems to me on the fringes of science with the modest 
amount of raw material that is present in these 


cases where there is a legitimate diversion of scientific 


view about the central question in issue - this is 
not divergence of view about some collateral matter, 
it is divergence of view, profound, among wellinouse rae 
experts on the very issues that you have to decide. 
It seems to me that, in those cases, there will 
always be uncertainties unless you do what Mr. Lamek 
does when he comes to the natural causes babies and | 


say I am going to act where there is a unanimous view 
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ANGUS, STONEHOUSE & CO. LTD. 


TORONTO. ONTARIO Scott (Argument) 1134 
1 
2 Or nearly unanimous view. That is what he does 
3 in some of the cases "He does nor do it in pursuit 
4 of the murder theory, and I think you should, and 
5 Dtask’ Vouretodoarn, 
P baby awsome at tab 2.) Tie ahs 
a baby in which tissue samples were either exhumed 

j OnpeMi xed MY Dreasignczecnougne ro was Clearly a, natural 
: causes death. Dr. Fay thought it should only have a 
9 low suspicion and while testifying he re-evaluated 
10) that and thought it should be put in the natural 
11 CAuUSSsi Category whim Tastrerter noted that the chad 
12 started to) deteriorate rapidly 24 hours” prior to 
13 death but that her death was sudden and unexpected. 

In his report he stated the probability of massive 
digoxin overdose was fair. On examination he was 
iS asked if the symptoms of lethargy, vomiting and 
16 floppiness which had exhibited themselves during 
17 the Tasrefive-days*-of*this™-chrid’s lite Soh kesbe eee 
18 resulted from a’toxre "dose Of digoxin, he'said he 
19 didnot Mthink-thre'was probable. ~ In addition, the 
20 toxicoleqical data is “not *really "supportive of the 

Dawson childhaving received a massive dose. He 

* came a very substantial distance to change his mind, 
24 as Dr. Fay directly did. It seems to me there is 
23 no evidentary foundation for an appropriate opinion 
24 | 
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ANGUS, STONEHOUSE & CO. LTD. scott (Argument) 1135 


TORONTO, ONTARIO 


here. 

The next in this category is 
Baby Gage at Tab 13, and Brian Gage died in September 
at 29 days of age. This) was’ the baby you will recall 
who received the double dose in error. The 
toxicological data was based on exhumed tissues alone 
and, in my respectful submission, as I think the 
experts thought, inconclusive. 

De. 4hay noted “titat the’ nature of 
the child's heart disease made him liable to die 
suddenly. The child had a high digoxin serum reading 
on the day before his death. On reflection, Dr. 
Fay put the child in his’ low suspicious category. 
Dr. Hastreiter felt that the infant was relatively 
stable and the death unexpected. He originally 
felt that the probability of digoxin overdose was 
good. In testing however he commented that the 
child was very sick and could have died naturally. 
He felt that the cause of death was not forthcoming 


Prom the ‘chart "ana that the intent Gid- not appesr 


to beat’ aimminent’risk of death. On cross-examination 


he agreed with Dr. Rowe's evidence of this child 
and Dr. Rowe's testimony was that while the precise 
cause of death was unclear it was most likely due 


to a toxic episode. 
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ANGUS, STONEHOUSE & CO. LTD. 7 
TORONTO, ONTARIO Seo (Argument) 1136 


Dr. Kauffman ranked the child on the 
lower scale of probability because of the lack of 
data and also because of the course of the terminal 
event. 

Dr. Mirkin was not substantially 
Suspicious of digoxin involvement and connected the 
elevated digoxin level in the days before Pha baby's 
death with renal insufficiency, a case where all of 
the |e¢xpert opinion -reallyitsththat thisiis low 
Suspicion and where a finding cannot, on any firm 
foundation, be made. 

Now, the next in this category was 
the Baby Volk and Mr. Lamek ie his submission, accepts 
that you cannot make a finding here or accepts that 


the death was a natural one, so I have nothing. 


That view is again a view where all the experts 


appear to be consistent and I have nothing to say 
about wate 

The next baby in Mr. Lamek's 
category five is Matthew Lutes and again there is 
no toxicological data. Mr. Lamek agrees that this 
was a natural death. ocDyhave rnothingwiurthersto-say 
about that. 

I pause here, though, to comment that 


Lutes, the Baby Lutes, is an interesting example 
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ANGUS, STONEHOUSE & co.tto, SCOtt (Argument) L379 


TORONTO, ONTARIO 


1 
2 because if there was ever a baby, for whom the 
3 pattern, the common threads would show digoxin over- 
4 dose, it is the Baby Lutes. The team was on, it was | 
early morning, it was a sudden death, according to | 
; Dr. Rowe, and yet, Mr. Lamek says that the pattern 
° does wnoteplay.-imathe case.of thisvchild. .Thvother 
7 words, again, the pattern is being applied as a make- 
8 weight to support aseconclusion...It.is not being 
9 applied as a pattern, it is being applied as a make- 
10 weight. 
iW If you conclude, as Mr. Lamek asks 
you to, that Lutes died of natural causes, what do 
7 you make then about the pattern. But I have nothing 
* further to say aboutserulythink, IT uhaves nothing Pounerl 
14 toesSavemaeMsa Thompsongpointsecout, thatel should. correctiy 
15 Say, thatethere dsytomco1vogical darag ont thats | 
16 the circumstances Mr. Lamek says that that data does | 
17 not support dig. involvement. | 
18 THE COMMISSIONER: The reading is 
Panis | 
19 | 
Less, DOs Ons, | 
20 | | 
MR... SCOTT: ty agree wlth respect to | 
71 Matthew Lutes, with Commission Counsel's submission | 
22 at base, so I have nothing more to say about it. 
23 The next baby in his Category 5 is 
24 | | 
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He did not find that the autopsy findings explained the 


ANGUS, STONEHOUSE & CO. LTD. Scott (Argument) 5 ee 


TORONTO. ONTARIO 


JOhnSOnotreratt Tab 18 This baby died at Is dayvsace 
age and again the» toxicological data is from exhumed 
tissues and is thus inconclusive. Again, the weight 
of expert testimony is entirely inconsistent. Dr. 


Phillips' testified that at autopsy this child was 


seen to be the victim of many illnesses and there 
was ample cause for death. 

Dr. Fay noted that the sepsis in the 
child=may-nave*been=stoniticant;, but that dig. toxicity 
had to be considered, because of the sudden onset of 
arrhythmias in a relatively stable baby. He concurred 


that the autopsy findings provided however a reasonable 


| 
i 


explanation “for. the wenrrd "ss deach,. 
Dre"Hastrerter classifred this chiid 


as a probable murder, because of the sudden deterioration} 


suddenness’; -“unexpectedness;*’ of the ‘death; “although 
he found both Dr. Freedom's and Dr. Rowe's opinions 


reasonable. 


Dr’. "Nadas ‘noted "that "the “childs 


prognosis was guarded and the timing of his death 
was unexpected and inconsistent, but, as he says, was 


conststent® with digoxin intoxication. 


Dr. Kauffman felt that there was 


insufficient data to allow any commentary about digoxin| 
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TORONTO, ONTARIO Serene (Argument) L393 


in thie? cha var 

Dr. Mirkin suggested that the cause 
of death was either due to arrhythmias or infection. 
So what you have really is you have three or four to 
one.” ~ Ll "you Sook "Eo Opinii omioutside: theeHospl take 1t 
as’ three’ toone-agaimstedicgoxin intoxication. 

THE “COMMISS LONER: .ilie wughtt: Lenhs 
Opinion outside of the Hospital, but we are not 
considering Nadas then I guess. 

MRe “SCOTT Se fY Ou rsee ; .DrsaNadasawas 
not called to give evidence, as you know. 

THE} COMMISSLDONER: Nos 

MR. SCOTT: And we are, therefore, 
confronted with his one sentence evaluations in the 
formula that CDC used. He says, and we agree, there 
can be no doubt that almost all these babies died 
in circumstances’ Consistent; or: with clinical, status, 
but’ consistent with digoxin intexications. Nowjiedrde 
in this Case* Dr." Nadas) says Wny his opinionjrwhich 
there was no examination, of course, that it was 
inconsistent with clinical status, but consistent 
With digoxin: toxteitytanditspectast concenn singigount 
that’ asa Neveral ~ *but iP sour want tosputi himon tie 


plus “side*~— 


THE COMMISSIONER: He is certainly on 
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| 

; 
9 the plus if he says it is inconsistent or there is 
3 Clini calicondi tionwor i cansretent Wlenwdi dos my | 
4 Lies hardlyeneutyal,..do.-7Ou tink 

MR. (SCOTT: | it ‘seems to me it is uelose | 
2 to neutral. Look what you havee You have Dr. Fay | 
e who comes and gives evidence. 
7 THE. COMMISSIONER: | That is: true. ur 
8 I am saying what Dr. Nadas was saying was not neutral. 
9 | MR. SCOTT: I will give Mr. Lamek 
10 Dr. Nadas and then it becomes three to two instead of 

three to one. 

i1 . 

THE COMMISSIONER: Hastreiter and 
i Nadas on the one side. Who do we have on the other? | 
Ig MR. oCOTT- You nave, Cot Di lav, 
14 you have got Dr. Kauffman and you have got Dr. Mirkin. | 
15 Look at what Dr.. Kauffman, says.an.cthe “| 
16 summary. That there was insufficient data to allow : 
17 any commentary about digoxin. in this, child. isi ouess | 
. I should be railing at him: Why don't youdraw_a 

conclusion. I want to know, tell me about your 

i suspicions. He would say, no, there is insufficient : 
49 data, IT -can'’t. ‘That 16 the thrist of cur single 
21 Submission to you,.sir,. that where there is insufficieht 
22 data you just have to say so. That is a1] you can | 
23 do and that Dr. Kauffman represents -- | 
24 | 
25 
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THE COMMISSIONER: He says there 
is insufficient data. He is saying what you would 
like me to Say. 

MR. cCOMl eee Otani Say tlw 
vote for innocent death. I said that there are two 
if you include Dr. Nadas who have a suspicious view 
and three who don’t. sl am not: going to be suspicious 
of a baby's death when there is no data from which I 
Can draw a suspiecian. 

THE COMMLSSIONER: Kaufiman Ls ea 
pharmacologist. That is why he wants that kind of 
data. Hastreiter is a cardiologist, so he uses 
the data that is familiar to him and reaches a 
conclusion that’ the child died ot digoxin nexiercy. 
Surely we agree there is no toxicology with this 
child. That “ws why Kauttiman sald I don) 2) reach anv 
conclusions, because Cimbura would be the same way. 
He would say I can't reach any conclusion either. 

MR. SCOTT: Yes, but Dr. Hastret cer 
relies, and you will have to assess this, on the 
suddenness of the death. 

THE COMMISSIONER: Yes. 

MR. SCOTT: But yet in cases like 
Matthew Lutes where everybody concedes the death 


is sudden, Mr. Lamek says oh, that is natural causes, 
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1 
° so the suddenness is again a variable factor that 
comes to play in some cases and not in others. 
THE COMMISSIONER: It makes a difference 
: how stable the child was before. If the child was on | 
5 a downward path and suddenly dies that is one thing. 
6 If the child seems to be improving and/or was totally 
7 stable then suddenly dies it is another thing. 
8 MRerolOLT = Lomustesay On thes Lutes, 
: Mr. Lamek is always full of surprises for me, but in 
the Lutes case where you have a statement by the 
clinicians that the death was sudden and where you 
- have all those common threads that Mr. Lamek is talking 
12 about, the team in the middle of the night, the ward, 
13 he says, oh, that is natural. Then the next case 
14 where you have the common threads and the suddenness 
15 he says that is highly suspicious, that is 2 nagging 
SuspLcion, 
16 
This, in my respectful submission, 
i? is a scientific exercise and you will not want in the 
ig end to allow it to be governed by those kinds of 
19 considerations. 
20 Let me move on, if 1 can, Srr. 
1 THE COMMISSIONER: You can if you like. | 
22 it 26 now quarter past ii.. How lonqiwill you be? | 
93 MR. SCOTT: “2 thinks. wid bev? 
minutes and I would like to break now. | 
24 | 
25 : 
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THE COMMISSIONER: Yes, 


Let's break now for 20 minutes. 


---Short recess. 
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1 
2 --= Upon Resuming 
3 THETCOMMUSs LONER: Vest Mr Scope. | 
4 MKS sSCOUMMAeMinew Connivss loner, sthe | 
last) threersbabies tiny Mnieibamek’s) category 5 with | 
; which we have been dealing are the babies Warner, | 
° Manojlovich and Bilodeau. While I may have something | 
7 to say, if necessary, I agree with Mr. Lamek's | 
8 Submission to you with respect to Warner and ferioutac ices 
9 || which I understand that amounts to ery that you 
10 should not conclude that their deaths were occasioned 
il by digoxin because of the circumstances of the 
| case. That» being hiss position IT havesnothing further 
i. to say untied hear other Counsel: | 
a With respect to the Baby Bilodeau, | 
14 that baby’ se@summary tse atelabe3). andy the toxicological 
15 data wastexhumed tissue!’ and is thereforevdn my | 
16 respectiulesubmission»-inconclusives.  Therclinicians | 
1% at the Hospital diagnosed» ther chr ldtassnaving: a | 
18 serious congenital heart disease but felt that the 
is child died a little sooner than expected. Dr. Rowe | 
felt that the child was deteriorating before death 
ch and Dr. Rose concurred that although at the outset | 
a of terminal events was sudden, it was not surprising | 
oe that the child's death could be adequately explained | 
23 brenis cardiaci conditions | 
24 | 
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Dr. Fay confirmed the serious 
congenital heart disease of the infant and stated 


that on the basis of toxicological data retrieved 


af ter®exnunataion  anyesuspilctony Gir aigoxin! toxicity | 
would be very low. While testifying before you, 
and the note of his evidence is at the back of 
this summary, he was quite prepared to now put the 
child®in ther naturals causes* category. 


Dr. Hastreiter stated that this was 


antextremely aldeaintant’ with? a-continually MG 

clinical. Status, semnaicross-exanination he stated 

that although he first felt that cause of death was 

likely natural, he could not rule out murder completely. 
Dr. Nadas stated that the timing of 

the event was expected and consistent with clinical 

status although the nature of the terminal events 


was consistent with possible digoxin toxicity. 


Now on that score Dr. Nadas it seems 
to Mes G'se ii ve Meut ral OO DIAL Ay is. agains digoxin 
involvement and saysS it is natural causes.© Dr. 
Hastreiter says he first thought it was natural but 
now can't rule out digoxin involvement and that the 


data, the toxicological data is inconclusive and 


I say there is no foundation of the required type 


for a conclusion about the death of Baby Andrew Bilodeau. 
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Now in dealing with this category 
I have from time to time said that there is no 
toxicological data, and I take it that has caused 
some excitement. There is of course-and let me 
just go through the babies so you will see what 
it is. In Woodcock it is exhumed tissue. In 
Dawson it is fixed tissue. In Gage it is exhumed 
Gissue.belnavVolkeredisvirozen tissue. . in Lutes 
it is fixed. tissuehin@nofresatthisvexhumeds lin 
Warner it is fixed. Manojlovich there is none 


postmortem; NWBilodeaucit) iscexhumed: 


Now when I say there is no toxicological 


data,nwhatslashould Saywisethatritheresis Enatadata 
but for reasons I have given this morning that 


must be regarded as inconclusive and insufficent 


evidence upon which you can act. 


Now, the last category with which 
I ask you tosdeal is Mrs\Lamek’sicategoryeNo: -6. 
thisscategorvethererissnontoxicologicaltdatancog 
anystype, andtit-includes the Babies, Taylor, 
Shrum, Velasquez, McKeil, MacDonald and Gosselin. 
Mr. Lamek said that the elements that generated 
suspicion and invoked the conclusion from you were 
the suddenness and unexpectedness of the child's 


death. The fact that the autopsy report was unable 
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CO pinpoint .a cause of death; wor wthe fact that there 
Was +SUGbD EI Seat aLhe Ceath wOonutoe soart sor clinicians. 
and that one tor ali om those factors entitled vou 

to draw the conclusions he recommended from case 

to case. Now, I have dealt with each of those 

much earlier in this submission in support of the 


proposition that there are neutral factors and 


cannot be considered by you. 

igthink: btemaybe useful. to. look 
very briefly at the summaries. The Baby Taylor 
is under Tab No. 4; and the clinicians were of the 


view that the cardiac diagnosis adequately explained 


the child's death. They recognized that he may, 
however, have died a little sooner than expected. | 


The doses administered of digoxin were found to be 


| APpPLroOpriarce, 


Dr. Fay confirmed the severity of 
the child's disease but felt that the changes in | 
the S.T. segment were significant. In testimony 
he stated that he had originally been of the opinion that 
DrawlzukKawa ss MmOte ~about gigoxin thatiie his | 
review of the medications which he does routinely 
with every dying patient, indicated an inherent 
suspicion about the child. He subsequently stated 


that the anatomical diagnosis indicated a very 


severe disease and that these babies often die within 
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the first weeks of life therefore he felt that the 
child's death could now be categorized as low 
SUSpPIcion. 

Dr. Hastreiter concluded that because 
the terminal episode was sudden an unexpected the 
probability of massive overdose was good. In 
testimony he stated - that was in his report - in 
testimony he stated that these children were prone 
to die suddenly but he felt that the clinical cause 
indicated” a” qood= probability of overdose. (1On 
cross-examination he agreed with Dr. Rowe's analysis 
Of the childv aouc-duese1oued the timing of the 
death as to whether or not the child was improving, 
he stated there were contradictions in the comments 
contained within the chart. 

Dr. Nadas noted at the time the 
child's death was unexpected but consistent with 
clinical status. The nature of the terminal events 
were consistent with special concerns. 

Dr. Mirkin acknowledged that due 
CO Cie lack Of LOxLCOLOcY Of this child. thesclinicat 
course and EKG tracings were the best evidence of 
mroOx i ticOnLoat. oll. He acknowledged that this 
conclusion was inferential at best. He also agreed 


that the arrhythmias noted were consistent with the 
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disease process as well as with digoxin intoxication. 


In my respectful submission it 
may be that Mr. Lamek made the same point. This 
is a case where the record and the evidence is so 
evenly balanced in'support.of .one view of thevother 
than it seems to me you would not be able to come 
to. d Satisiactoryeconclus@moOn: 

Now the next baby is Dion Shrum, 
AtSTabGs, whondied, 420 S7pdaysioct agesinwithout 
taking’ youstheoughnuies. Dre Fayestatediuthatithere 
could only be avlow suspicion and placed the child 
in the low category only because of the terminal 
arrhythmias’ 

Drpelastreitersinahi ssveporerneted 


that the probability of massive digoxin overdose 


was good, he felt that the post mortem examination 


did not reveal an obvious cause of death, although 
the type of terminal events may occur with the 
child's diagnosed effect. In testimony he stated 
that his only concern was that the heart block 
occurred some three hours following catheterization 
rather than immediately following the procedure. 
However, he stated that he was now prepared to 
change his view to low suspicicus. This child was 


as well noted as one of the examples of why a 
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legitimate divergence of opinion exists as to whether 
or not the death was expected or unexpected. I 
respectfully, submit that. there is no. foundation iin 
the case of Dion Shrum for reaching the conclusion 
that there is, digoxin snvolvement. in, this. baby.s 
death. 

The Baby Antonio Velasquez dealt 
with at Tab 1l, a lot has been said about this baby 
and don Vie Intend Conrooucat 7c. . simply note 
that Dr. Fay says that the level of suspicion is 
low. ..Dr. Hastweiter said that the possibl uty should 
be entertained, but that the probability was only 
fair. [y dont know- where vou weigh, all thaw sat 
the end, but the possibility should be entertained 


but. the probabiliry was only Lair» Then i nan 


exchange with your, sir, he came back and said that 


he stated that whe would. not place the child in. the 
good probability, categony but ne could not exclude 


the possibiliten. 
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aes 1 
Z Dr. Nadas weighed in with the usual 
3 two sentences. «Dr.aKautimanyztelt that _it.was, highly 
4 Unlikely. that the drug which was at first.indicated 
5 was in fact involved but he could not speak to the 
- involvement of digoxin toxicity because of the lack 
of data. Dr. Mirkin agreed that there was no 
‘ evidence of digoxin intoxication. He found that the 
8 symptoms were consistent with the presence of codeine 
9 | and that this was confirmed by the positive effect 
10 of the first dose of naloxone. There was considerable 
11 concern as to the timing of the administration of a 
12 potentially lethaledose.ofdigoxinyand: its ianter= 
| action with codeine and naloxone. Dr. Mirkin felt 
. that if the lowered heart rate had been due to 
Mg digoxin rather than codeine, the naloxone would not 
15 Bae been effective in reversing this phenomenon. He 
16 rated the probability of digoxin toxicity as 10 per 
17 cent and stated that it is unlikely that the death 
18 was caused by digoxin. 
19 | You are perfectly entitled to believe 
= one or the other but I frankly do not understand how 
you can wade through successfully a case like that 
a and conciude with the requisite assurance that digoxin 
a2 was the cause of this baby's death notwithstanding 
| 23 that,as you have noted earlier, this 1s one of the 
24, 
| 25 
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deaths that is the hardest to understand. 

THE COMMISSIONER: It is completely 
impossible for’ me to understand. “Ihave no “idéa 
what happened to this child. I do not believe, 
Speaking perhaps out of turn, I do not believe this 
natloxine things *#it*rs just. too Strange.” “LiSh were 
asked to rate the chances of that being the cause of 
death T=would*putemteat about Lin’ 100, and tiacis 
practically taking it from the doctors themselves. 
They are grasping at straws. 

MRS WSCOTT .” Medicine Tssrul or 
mystery.  YOU"puL chat cause at Lr evUU, ie att kon 
PUES “ALrGOx IM at vuRoulwor 1 UC. 


THE COMMISSIONER: Then what did the 


baby die of? 


MR. SCOT? “You cannot.draw-a 
conclusion. If you were able to draw conclusions 
about what the baby died of in every case you really 
would win the Nobel Prize because you would know an 
awful lot about medical science that is not yet 
revealed to us. lL think thts ™=baby's death ela) Tus. 
very difficult to understand and it may be that we 
will never understand it. But that does not lead 
to -aconciusi0n sabout rt. > That Dfeads “to ‘facing -up 


to the reality that we do not understand it and 
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cannot assign any better than the doctors Can an 
appropriate reason for it. I do not regard that as 
a failure. I regard that as a realistic recognition 
of where we stand. 

The baby McKeil at Tab 14, without 
taking you through it, it seems to me that this again 
is a case of low or medium to low suspicion without 
any (toxicologicailsdatar 

The baby MacDonald at Tab 19 to whom 
Mr. Lamek devoted some time, Dr. Fay noted in his 
report that there was a question of vagal reflex 
being responsible for cardiac arrest. He felt that 
digoxin intoxication had to be considered aithough 


the death was probably due to natural causes. 


Dr. Hastreiter, noting that the child's death was 


unexpected and the immediate cause of death unclear, 
there was a question of vagal reflex following #2 
suction manoeuvre. On cross-examination he 
concurred that the explanation given by Dr. Rowe 
would be the most likely one to which a physician 
would resort. Dr. Hastreiter continues to suspect 
the involvement of digoxin in the child's death and 
Dr. Mirkin said that there was nothing from which he 
could conclude that digoxin was involved. In my 


respectful submission this is another low suspicious 
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case about which no decision can at this stage of 
time or knowledge be made. 

the lastebaby ih this catéegorysis 
Real Gosselin, at Tab 20, and here Dr. Fay indicates 
that having reviewed Dr. Freedom's evidence this was 
the case where Dr. Freedom's letter to the referring 
physician was an exhibit and Dr. Freedom gave 
evidence about that and the response of the child to 
prostaglandinbtherapy sl eOnethecsbasis ofnthat; 
Dr. Fay was prepared to place the child in the 
category of natural causes although he had still in 
the end some lingering doubt.. Dr. Hastreiter 
testified that Real Gosselin was an extremely ill 


infant but that the abruptness of the terminal events 


was unexpected and that on the basis of Dr. Freedom's 


betteretheccardiolegistihad inoCgocdsexplanatran ior 
then infant*sedeterioration andrdeath<«nJOnieross= 
examination Dr. Hastreiter concurred with Dr. Rowe 


that the death was not as sudden as he had previously 


felt and that this type of baby can die sudddenly. He 


stated that he could not totally eliminate digoxin 

as a possible cause. He rated it No. 1 for low 
suspicion. Dr. Mirkin believed that the death 

could now be categorized as expected as a consequence 


of poor response to prostaglandin. He believes that 
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there was a low probability of digoxin intoxication 
in tis ene ae 

Now those are all the babies in 
Category 6. Category 7 was five babies in which the 
evidence was purely circumstantial. That is, they 
were babies who died on Wards 4A or 4B during the 
epidemic period during the night and Mr. Lamek I 
think, if I recall correctly, recommended to you that 
it would not be possible to draw any conclusion at 
all in these cases, and therefore I have nothing to 
say about them. 

I simply close by observing that it 
is- the’ position or'the’ Hospital? that you have an 
adequate record for determination insofar as present 

science and understanding and knowledge is concerned 
with respect to the babies in Categories 1 and 2 
with the exception of Baby Estrella and with the 
qualification I have suggested with respect to 
Lombardo and Belanger, that it may be open to you 
to conclude that unprescribed digoxin was received 
but because of the scientific difficulties about 
timing and causality, you may not be able to determine 
either that it caused death or if it was intended 
to cause death, whether it was deliberate. I should 


point out, as Miss Thomson has reminded me, that it 
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is also a qualification with respect to Hines. 

With respect to the babies in the 
other categories, you have our submissions about the 
Very Severe COnStraints: enauw are put Upon you by the 
nature of the evidence. All the participants here 
have done their best to provide you with all that 
can be known and all that can be seen and all that 
can be read about this problem. It is our submission 
that it simply will endanger the utility of this 
much sought after report if we begin the exercise of 
escalating suspicions into assertions. 

Now, that is very troublesome, I 
recognize. It as troublesome for the doctons, the 


nurses and the parents. I think particularly of the 


parents of the baby Gosselin who have been present at 


this hearing from time to time and who are undoubtedly 
vitally concerned to find out what they can and to 
hear what you have to say about the death of their 
baby. That 1s an understandable reaction. But the 
continuation of the tragedy which has afflicted us 

for two years may be to say to people like Mr. and 
Mrs. Gosselin, we have shown you all we can, we have 
told you all we know and in the end we cannot reach 

a conclusion with the required degree of assurance 


even though if it were at all possible we would want 


to do so in order to ease your suffering. 
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Boy 


I know that the Hospital feels terribly concerned 
about that. This whole issue has been a horrible 
experience for those who work in the Hospital. Their 
hearts and souls are engaged in that effort and this 
has been very destructive of their motivation and of 
zeal, but they labour on and all we. can say is that 
this is the best medical science can do to provide 
these parents with answers to these questions. 

I have been much longer than I 
anticipated, but dewantsito thank. you, isin; Gor Bour 
patience. 

TH EeCOMMT SSeLONE R: sinve FL eit Kin ky.O Ul eae 
Scott. 

Mr. Ortved. 

ARGUMENT BY MR. ORTVED 

MRxws ORTVEDe ea nust. at- theavery outset, 
Mr. Commissioner, on behalf of Miss Chown and myself, 
I want to adopt and underline the remarks made at the 
commencement of Mr. Scott's address to you concerning 


the manner in which the hearing has been conducted, 


now extending over some 155 days. By that I mean that 


we have been impressed, as I am sure the members of 
the public have been impressed, with the courtesy 
which you have extended to our clients, in particular, 


as well as to all the witnesses who came before you 
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| 
1 
2 and the reception that was afforded to Miss Chown 
2 and myselfyainjparticular, pandstoyallacounsel where 
4 before you. | 
: Certainly there is no member of the 
public) andand« “apanent, ineparticular, iwithsewhose 
. position we sympathize in the extreme, who can feel 
7 otherwise than that the matters before you have been 
8 given the very fullest and fairest hearing. 
9 Our submissions are directed to you 
10 on behalf of the 40 physicians at the Hospital for 
it Sick Children and elsewhere now for whom we act. 
| More specifically those doctors include the cardiologists, 
i comprising the division of cardiology, who were so 
ts intimately involved in the care of the infants in 
is question and for many of whom you have heard here and 
15 I advert to: Dry Rowey DrenFreedompeDraufowLersnlrs 
16 Izukawa and Dr. Rose. 
17 So also we appear here on behalf of 
18 the cardiovascular surgeons, from whom you have not | 
heard, those gentlemen being Dr. Trusler, Dr. Williams, 
= but whose care is also intimately balanced with the | 
20 
matters before you. | 
21 We appear on behalf of a number of | 
22 pathologists who had the carriage of the autopsies 
23 which formed such a central matter for your consideration 
24. . 
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and some of whom you have heard from, including 

Dr. =PHivlrps, Dr. wMancer peers becker and Dro wavies, 

It includes a number of other physicians, including 
biochemists, physicians in training or house staff, 

as they are referred to, being the residents from 

some of whom you have heard: Dr. Costigan, Dr. Kantak, 
Dr. Kobayashi, to name some and, lastly, we appear on 
behalf of the physician in chief, from whom you also 
heard; Dry “Canver, 

Without singling out any of those 
individuals, Mre*’Commirssioner,” C- put -2t* tos yousenac 
you cannot have been other than impressed with the 
calibre, the expertise, the dedication and the 
integrity of each and every one of that group of 
physicians. 

As*=Mr “Scott pointed out to you, we 
would ask that you consider our argument in tandem, 
as it were, with those matters addressed by Mr. Scott. 

I adopt those submissions made to you 
by Mr. Scott. Happily you will hear not line by line, 
but specifically we are anxious to adopt his remarks, 
in particular, concerning the subjectivity of much 
of the evidence you have heard here, instances being 
the opinion concerning the diseased states of the 


children, the severity of those states, the prognosis 
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1 
2 given those states and the deaths, as to whether they 
3 were expected or unexpected. | 
4 We specifically adopt Mr. Scott's 

Submissions to you regarding the guidelines that | 
> should govern your decision-making process and, in 
¢ particular, the burden of proof which you should apply | 
7 CO: youn. job... gli wih not sev oObbera thanstnas. 

8 We adopt Mr. Scott's submissions to 
9 you regarding the manner in which doctors approach 
10 problems and, as has been -- 

a THE COMMISSIONER: Before you go on, 

I didn't understand Mr. Scott to say there was a burden 
te of proof... .,It willagive.yousa babance.ofporebabilicy. 9 © 
i? It is the ones in between he has viewed as burden of 
14 proor,- and if +l .can'|t.be \certain one way.on the | 
15 other. shouldnttvsayz.an.tiinc - 

16 As far as determining whether the 
17 Ghild dieduot digoxin poLsoninc som -dileqnor Na curat 
. causes is the balance of probabilities. Will you 
accept .that? | 
19 
MR. ORTVED:, I accept that withthe | 
20 caveat, which I consider to be bound up in that 
21 SuDm1SS5i10n 2On .the, part of Mia sSOORt sang sbha tans to | 
22 say that where you are unable to conclude on the basis | 
23 of objective evidence that there was digoxin intoxication, 
24 | 
| 
25 | 
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you should err on the side of finding the child not 
to have been deliberately overdosed. 
THE -GOMMISSIONER:~ Yes, allsrlqaes 
MRSGORTVEDS Saint terms rot lAowlL doctors 


approach problems, as has been made manifest here, 


you will have seen how it is their custom to act only 


on evidence, to rely on evidence, to rely on each 
other and to learn from each other and you will have 
seen how doctors, I think unlike lawyers in many 
ways, when confronted with a problem which confounds 
them, are inclined to include more people into the 
consideration of the problem, as opposed to our 
system, which is sometimes to delegate the issue to 
a’ singlé person. 

Itspecrfticallyxadoept Mr. Scotts 
remarks to you concerning the neutral and the 
unhelpful nature of characterizations of deaths, as, 
for instance, sudden or unexpected. 

Lastly, I specifically adopt his 
remarks to you concerning the state of medical 
knowledge, circa 1980-81 concerning digoxin and 
bound: up in that, hissremarks»=to you concerning: the 
fact that death due to digoxin intoxication will 
mimic death due to natural causes in a child with 


congenital heart defects. 
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THhe* Crux On aue CONCETNtO) Vou a]. che 
cause of death. The evidence in respect of the 
various children has been reviewed by Mr. Lamek and 
Mie oCO id. 

I don't intend to re-review it for 
you.e,i relysonrMraaSeott' si submissions.concerning 


the individual children. We also rely on the additiona 


informationrscontainedsinuwthe briefywhichs has-been f11led' 


before you. 

The evidence which the physicians feel 
shouldbe; takenvantonaccount; anaadditionstoethar 
canvassed by Mr. Lamek, is as set out in the remarks 
O£>MraaScottfandgastcontained, innouni brie. 

Simply stated, in terms of how many 
children died of digoxin overdose, the doctors, for 


whom we act, don't pretend to know. As tney told 


you, their view is that it would be confined though, 


to those cases where there is objective toxicological 
evidence, depending upon the extent to which oe is 
supported by the expert pharmacologists and you 
accept that evidence. 

Mr. Scott made reference to Eric 
Murray. I hold him in high regard, but we do have 
some nigher authority and I prefer his submissions 
regarding the Bernstein case and the evidence of Dr. 


Kauffman, in terms of analysing that issue. 


wy 
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ThE COMMISSIONER:;) Surely vou wild 
never, get. Mr., Murray to, agree with. a.higher authority. 

MR. ORTVED: Never would, but bearing 
in mind your fairness and great experience in these 
matters 1. Know. canimase that submission. to vou. 

Of cCricical. importance to doctors; 
separate and apart from your answer, in terms of 
whether none, some or all of the children under your 
consideration here died of deliberate overdose, is the 
issue of their actions in the context of those deaths. 
This is of equal concern to the phsyicians, be they 
surgical Stati, medical stale , pathol ogista, acio= 
chemists, house staff. 

LT ,tnink ibe fal to. eay that there 


has never been a group of medical personnel who have 


ever had their practices, procedures subjected to the 


sort of microscopic. scrutiny that has joccupied vou 
for in excess of this past year. Furthermore that 
scrutiny comes in the context of the possibility that 
many deaths, which were treated by those physicians 
as being natural deaths at the time, may have been 
due to other than natural causes. 


In my respectful submission to you 


| 
| 
| 


| 
| 


it is of central importance to your assessment of their 


input, as to the cause of death, to understand their 
actions and their consideration of those deaths at the 


time. 
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And secondly, it is of importance 
to the doctors and will come as no surprise to 
you that they are sensitive and concerned that there 
not be an inference drawn that their conduct is 
in any way wanting. THUSsMLtsis our, submissten’ that 
we are anxious to advance before you their views 
as to the condition of the patients and to explain 
their thought processes in relation to those patients 
so that their actions will be understandable. 

Yesterday you made a comment at page 
1012 of Volume HS4,QasViorlowss 

THE anmnotsatnall suse ype rseany 
part of my mandate to take any 
position with regard to whether the 
dectors tdid“ortdid not ®appreeiate 
what was going on or should have 
appreciated it, " 

I would ae like to address that issue very, very 
briefly. 

Your terms of reference, as yet 
unadulterated by any amendments, provides in ss3 
and you probably don't need me to read this to you 
says: 


" That you.are to inquire into and 


report on and make any recommendations 
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| 
2 "with respect to how and by what 
3 means children who died in cardiac 
4 wards 4A and 4B at the Hospital 
5 for Sick Children between July lst, 
6 POCUsanGe March’ Sisto Lor ,- came 
CO*tNelrracath 
i Those words probably have a familiar 
: ring to them. 
9| THE COMMISSIONER: Yes, the second 
10 date was what? 
11 MR. ORTVED: March 3lst, 1981. 
12 THE COMMISSIONER: As you know we 
13 have amended this without permission from anybody, 
June 30th to March 22nd. No one raised an objection 
: ehavel ah haven't had any motions, or notices of motions 
served upon me, a_ stated case to the Divisional 
16 Court, we just casually carried on with those two 
17 dates. 
18 MR. ORTVED: You have heard the 
19 adage of counting your chickens. 
20 THE COMMISSIONER: Yes. 
MRYCORTVED: **Ilerdoes not. do -any 
= violence’ to My SUbMYSeton co you Le Te tniis, 
zs that a plain reading of “*that™“particular’clause of 
ri your Terms of Reference would not appear, in my 
24 
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respectful submissiong£o. vou, thats you, Cover any 
analysis,of.thesactions lon the. part..of.the doctors. 
Of course those Terms of Reference, Mr. Commissioner, 
don't stand alone and again I hate to bring up 
something.that. Dokno@waeisenoteclose, to, your (heart, 
but they have been interpreted elsewhere. 
THE COMMISSIONER: Have they. 
Mrz cORTVED: 5» Which yousmay recall 
and the Court of Appeal, again. familiar to you, 


made this statement at page 15 of their Judgement: 


WoW ehihamga)chMalelal ns ae 
And they are referring to the Order in Council and 
the restrictions placed upon you and it commences 


I suppose at page 14: 


Y But, the, Order an vCounci l»specificaLiy§ 


limits the Commissioner by forbidding | 
him tOs.express. any conclusion, of | 
law. cegarding, civil or criminal 
responsibility for a death or 

deaths. Lh, OUr Opin one, Sets 
conclusion may be expressed by 
findings of fact which without more, 
when found against a named person, 
constitute a conclusion of criminal 


On. Clive responsibility. 
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1 

2 ANG?) *thiak, thie. DOSLtION Of that 

< wording is of importance to the submission I am 

4 placing to you in answer to the particular question 
that you raised yesterday. I take the position 

; that you are precluded from commenting adversely, 

5 Or-Linding” Tact" whienrconstrcucesa-conctusicn 

i AMOUNTING "tO" a, LrIncdingeor CiVidl LesSponslolticy-o1 

8 the™part “of any-indrvedual dector: 

9 | Now Enhat Ts aconcliwsion “which “in 

10 my respectful submission is supported by Mr. Lamek. 

| He, in opening to you on June 4th, 1984 made the 
following comment at page 160, Volume 148, and I 

oF am paraphrasing but his reference at the bottom of 

13 
that page is: 

14 "My submission though is this, 

15 Mr + COMmmrss loner? “CrreLersm Cf 

16 the Hospital or of the physicians 

17 OF Ort aie nutees ss et” 

18 And skipping a portion: 

ad. *. it's not particularly relevant 

to the question upon which you have 

si to report, how and by what means 

4 the children died. " 

oe THE COMMISSIONER: There are a lot 

20 Of “other things going “tor you. I'm not supposed 
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1 
2 to cover the ground covered by the Dubin ENnGULTY.. j 
3 MR. ORTVED: I was going to come | 
4 LO hats 
‘ THE COMMISSIONER :-Ool19am sorry, | 
MR. ORTVED: My submission doesn't | 
: stand alone of course, it is, simply stated you | 
q have a very restrictive ambit for your consideration | 
8 here. It is my respectful submission to you that | 
9 Che COnAUCESOMA the Partmotathe doctorsPissjuse 
10 not something upon which you should feel obliged 
‘| Lo report, 
THE COMMISSIONER: You are preaching 
‘s tor the’ convertedrate the moment*soel dontt thinky you 
- need to say anything further, I have enough trouble. 
= MR.TORIVEDG OF thinkarvousdolnein | 
15 | any event that interpretation that I put to you, | 
16 and that you have indicated you probably share, and | 
i7 the comments of Mr. Lamek notwithstanding, I take 
18 | the vosition that because the response on the part 
‘6 of the physiciansis so inextricably bound up in | 
the consideration of the deaths, some of which you | 
ss may find® to be®duerto other than natural causes, 
. that I am obliged to address certain of their | 
-- actions and their perceptions. I do this also, | 
23 Mr. Commissioner, in the expectation that either directly 
24, | 
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1 

2 Or indirectly others may feel compelled to make 

3 Submissions in that regard. 

4 So -Ilgintcend co vrocus my subm.ss.ons 

: On two broad areas of principle concern to the 

| physicians. First nowediasthe doctors respond ..o 

the deaths as they were occurring? Now under that 

a heading, I intend to canvass such areas as, first, 

8 their awareness of increased deaths; and second, 

9 | the steps taken by the medical staff to examine 

10 the deaths and search for an explanation. 

a In addressing those issues I will 

He be focussing principally on the meetings, the 

mortality and morbidity conferences which took place 

2 in the fall of 1930 and. vaniaty 91.96). bea SO aw | 

ie be canvassing the response on the part of the doctors 
15 on the weekend of March 21st, 1981. 

16 Secondly, in terms of general areas that | 
a7 I intend to address, I will be speaking to the 

18 question of patterns on the ward. In this regard 

os I will be focussing primarily on the .question .of 

an increase of deaths and "clusters" as an explanation 

for those increases. 

a Thirdly, canvassing the issue of 

ae pattern beyond an increase and whether the doctors 

23 should have been alerted to the pattern. 

24 | 
25 
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THE SCOMMESSIONERS Sise@the  patcern 
beyond the increase? 

MR@RORTVEDS" DLewanted ¥to taddress 
the whole issue of epaveerns:. In my“respectiul 
submission you have more than one pattern, you 
have a pattern of increased death, and you have a 
pattern which Mr. SLamekvhas Tadvervedtto au great 
length in terms of other factors that might influence 
VOUT "CONS LAeraeTOn. 

Now, before I address each of those 
two issues, just let me put my general submission 


to you and it is thie: Seehrougnoucstne@epidemic 


period, it is my SUibmisston¥to “your that: the physicrans | 


treated the whole matter of the deaths that were 
occurring on thesceardiac wardSasva clinical sprobiem 
Gapablevorvatctinical Psolution: 

LenisefurtherGmy -submysslOnmtogyou 
thatewiehout tthe benefitsoftuhindsight and®the 
accumulated knowledge that hindsight brings that that 
approach was a natural and a perfectly understandable 
One SeUTHatyis ltobsayeathat kagaines! Ssupporeiene 
Submicsions®to youson ther partaor Mr oatamek: conte 
effect "that an innocent explanation» was entirely 


reasonable. and that you will recall again was in his 


Opengngretoryouvon the 4en*oisdune, 1984, in Volume 148, 
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page~161, I*Suppose= ie starts on page 160% 
epabte es invmy Submission, doing the 
best I can to put myself in the 
context in which they were then 
looking at these deaths in the 
fall of 1980, is entirely under- 
standable that the medical and 


nursing staffs of a hospital would 


ascribe innocent explanations to 


the multiple deaths which occurred. 


The idea that something other 


than innocent deaths might be 


OCCULYING WOULd simpsy=- noe eedus CO 


them. © 

AnG* le pulea Ce to*7OUSt hat tore VveLry 
fair -analysys*On"tne pertr or Mr. = Lanek. =f 2s 
unreasonable to expect that doctors who function as 
epidemiologists) as investigators ,“or~as"expere 
pharmacologists while carrying-out their -day°to day 
aACTIVities? ina’ busy “active care nospital” catering 
to severely ill patients such. as’ the’ Hospital for 
Sick Children, clearly, Mr. Commissioner, if there 
were deliberate intentional overdoses of digoxin 


administered to children on wards 4A/4B during the 


epidemic periods, the doctors at that time, at least 
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(Argument) ihe ee 


up to the weekend of March 20th, 1981 were not 
awarte? or 21 es 

Further, you cannot consider the 
doctors’ * conduct orner chan wan the context) of tne 
fact as already averted to = by Mr. ‘Scott of ‘the 
severely compromised states in which all of these 
children found themselves. Save, perhaps, Jordan 
Hines, depending upon your interpretation and 
perhaps Kevin Pacsai. In sum and substance there 
is no death in my respectful submission to you 


prior to March of19e1 "except. the-deaths*otmbBapy 


Woodcock and Baby Velasquez which excited consternation 
on the part of the doctors and which therefore were 


referred to the coroner, but there was no other death 


for which there was not an explanation acceptable 


tor the clini@ians: onthe basis Of- the infants disease 


state as amplified by the autopsy reports. 
Secondly, in terms of considering 
their react'von to~ the- deaths * 1ty is-of central 
importance, in my submission, to bear in mind the 
non-specific nature of the majority of the deaths 
in the context of the evidence that death due 
to digoxin intoxication can mimic death due to 
natural causes in a child with a congenital heart 


defect. 
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TORONTO, ONTARIO 


Again Mr. Lamek appears to have recognized this 
iNn.«Statinge tos you aiapage o0sLon, his Argument, 
Volume 148, the whole portion at the bottom of 
page 160: 

. My subulsston .. though, 1S. this 
Moe COMM SSioners. .critism ofsepe 
hospital or of the physicians 
Or ~Letchevnurses, for not haying 
recognized the possibility that 
something may have been seriously 
amiss on the cardiology ward is 
Wats Dey 8 bn 
Then I have read the rest of it. 

TI can then move on to those two 
broad areas which I wish to address. The first 
is, asad told.vou, how.did.the doctors. respond, tro 
the.deaths.«aaByiway,ofiintroduction/<it. 1s. my 
submission that the doctors were aware of the 
increased number of deaths during the epidemic period 
and responded to those deaths in the manner in which 
they were accustomed to dealing with other deaths 
during other periods on cardiology wards. 

In summary, the members of the 
Division of ee pone reviewed each individual case 


as. it.occurred. with.their. colleagues, with their 
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AGECNCYON ATYeeted terPEene Chanical“condieronrot 
the child and the medical management of the case, | 
with a view to see if the outcome of the case could 
or should have been different. In this regard they 
were assisted as we have heard by the autopsy 


reports prepared by their colleagues in the Division 


Of Patholegy’ 

Just more specifically, how did the 
Cardiologists "qo about this process? = YoOu*nearatrom 
Dr. Rowe about the reviews of deaths ordinarily 
carried out at the Hospital and which were carried 
out in respect to the deaths in the epidemic period. 
They included the Division of Cardiology Work 
Conferences, the morning conferences which took 


place each and every working day at which a death | 


would be reviewed, information would be provided 
concerning the diagnosis, the infants condition and 
Dr. Freedom would present the gross autopsy report, 
and that is-'one. “Secondly, there ‘was a weekly 
surgical meeting. Those were attended by cardiologists, 


cardiovascular surgeons to discuss surgical deaths 


including deaths of patients on the wards post-operative. 
| 
Thirdly, there were pathology reviews 

which were monthly reviews of deaths carried out by 


the pathologists, and fourthly there were the cardiac | 
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pathology reviews. Those were cardiologists, 
cardiovascular surgeons, house staff and pathologists 
and during the epidemic period two such reviews 

were held, one December 29th, 1980 and one October 
Gio oor. 

I advert specifically to those 
reviews to set out the context in which the doctors 
approached all deaths and in which they reviewed those 
particular deaths. The pees of the reviews was 
a clinical one. How could the deaths be explained? 
Should surgery have been attempted at all? Should 
surgery have been carried out sooner? Should the 
child have been transferred to the ICU? Did the 
autopsy findings provide any new information to 
shed any light on the case? Are the autopsy 
findings confirmatory of the clinical diagnosis? 

In every instance, a clinical analysis. 

I am now going to move into the 

meetings, and this may be a convenient point -- 


THE COMMISSIONER: Yes, 2:5 15,- chen, 


-~-- Luncheon Recess. 
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-=-On resuming. 

THE COMMISSIONER: 1 -£OEGOt £6. ask 
you, we are not in any trouble, are we, about 
Finishing this afternoon? Do you anticipate any 
problem? 

MRS sOnivers: NO, Ledor notes a tat 
approximately one-third into my submission so I 
anticipate I would conclude at least in the early 
portion of the afternoon. 

THE COMMISSIONER: That is fine, 

MR. ORTVED: We are at the stage 
now, Mr. Commissioner, where I would like to canvas 
the mortality and morbidity conferences, as I 


indicated. 


As of the end of August there had been 


12 deaths on Wards 4A and 4B. ‘Two of these had been 
reported to the Coroner indicating the level of 
concern on the part of the doctors, that is Laura 
Woodcock in June and Antonio Velasquez. Autopsies 
had been performed on nine of the 12, not having been 
performed on Baby Bilodeau whom you will recall 
suffered from truncus arteriosus, a lethal form of 
heart pees. Murphy, whom you will recall was at 
the end stages of gross congestive heart failure, 


and also Heyworth who they also felt was suffering 
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1 
2 from gross congestive heart failure and whose deaths they felt 
3 were perfectly adequately explained. | 
4| As of August 1980 we have been told 
F by Dr. Rowe, Volume 10, page 1751 that the nurses, 
through Carol Putherbough communicated to him their 
e ’ concern regarding the number of deaths and 
7 queried whether this reflected any want of care on 
8 the part of the nurses. 
9 : When the doctors were made aware of 
10 this concern in light of the number of deaths of 
4 which they were also aware they convened the first 
mortality and morbidity conference on December 5th 
af opal ARES RB ios 
13 
Dr. Rowe selected three deaths for 
i4 review, Bilodeau, Turner and Taylor. The minutes of 
15 the meeting are Exhibit 45. A review of those minutes 
16 taken together with nurses Radojewski's notes, | 
17 Exhibit No. 46, emphasizes the nature of the review 
13 that was undertaken, namely a clinical one. The 
| questions asked in analysing each case relate to 
as how the case might have been managed differently | 
av to achieve better results for the patient. 
21 For instance, regarding Baby Bilodeau, 
22 there is querrying as to whether the two dimensional 
23 investigations done on the evening of admission | 
24, | 
| 
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might have been advanced. In each case Dr. Rowe 
pointed out the severely disturbed anatomy and the 
high risk of intervention in these cases. The 
question of the need for closer monitoring and 
ventilatory support for these very ill infants was 
raised and I put it to you, as Dr. Rowe indicated, 
that it was here that the genesis of the intermediate 
ICU arose. 

Moving on to that matter you raised 
yesterday, namely David Taylor, in his argument at 
Volume 148, pages 155 and 156 Mr. Lamek made reference 
to Nurse Radojewski's notes in terms of: 

"...what we recognize as symptoms of 

seep dike ehelab aie): het Meise. 

Regarding David Taylor and he went on 
to specify those symptoms as being irregular heart 
rate, ST depression, vomiting, AV block, ventricular 
fibrillation and drew your attention specifically to 
the notation in Nurse Radojewski's note of the question 
re dig. toxicity. I think, referring to the note, the 
line reads: 

"ECG? GB, GERBresSsiOn 7 010. coOxLc. 

Mr. Lamek went then went on to suggest, 
and this is at page 156 of Volume 148, that the 


presence of such a note should in hindsight have put 
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1 
2 the physicians on notice as to the involvement of 
3 digoxin in the death. 12 my respectful submission 
; to you, Mr. Commissioner, this is very much hindsight 
speaking. Dr. Rowe noted in those minutes that you 
? have before you that the autopsy showed that the 
6 child's anatomical condition was inoperable. The 
7 staff physicians who have testified before you, 
8 namely Dr. Rowe, Dr. Izukawa and Dr. Rose agreed 
9 || that the child's condition adequately explained the 
10 deaths and the references are Dr. Rowe, in Volume 
li, pages’ 1842) tole 7d" Dr. Tzukawa, volume 59, 
- pages 3201 to 3209 and Dr. Rose, Volume 36, pages 7049 
12 
to 7054. 
13 THE COMMISSTONER? “But +rt ‘was* not 
14 any suspicion of deliberate digoxin poisoning, it 
15 was a suspicion of therapeutic overdose, and that is 
if why I wondered why they might not have followed that 
7 up wrth a plooa test: 
MRA ORTVED 2 “Imam “coming to “that, 
18 | 
Site: 
19 
THE COMM SELTONER + Mati t-rirgne. 
20 MR. ORTVED: Furthermore, you must 
21 consider that notation in the light of the evidence 
22 of Dr. Freedom and the reference is Volume 29, page 
93 5346 wherein he noted that he had examined the Taylor 
24 
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child on admission and noted at that time that the 
child demonstrated an arrhythmia in terms of severe 
ST wave depression before, and I emphasize ‘before, 
the child was on any cardiac medication. 


So arising out of that we have the 


proposition that such an arrhythmia might be expected 


in an infant with the lesion of critically severe 
aortic stenosis and this type of symptom also 
consistent with digoxin toxicity is adequately 
explained by the malformation without any reference 
to digoxin. “P= conic an my subm se ionemtam ou, 
Mr. Commissioner, is a perfectly proper and 
appropriate designation of a factor to be considered 
in the physician's differential diagnosis having 
regard to the picture being presented by this child, 
that having regard to those specific findings of 
Dr. Freedom I put it to you that that suggestion as 
part of the differential diagnosis does not stand 
as any beacon of any kind especially ina baby of 
David. Taylor’ s: pathology. 

Then there is the further evidence 
before you in terms of follow-up to that notation 
of Dr. Izukawa and that is Volume 59, page 3201 to 
3209 and he indicated that following the deaths 
he reviewed the child's medication and found nothing 


untoward about the digoxin prescribed. 
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So. inemy respectful) submission, to 


you without more, and having regard to the pathology 


observed in this child, the necessity) to: follow up 


further perhaps in the manner of post mortem digoxin 


levels, of course today we would -- 

THE COMMISSIONER: Today it would 
be taken automatically. 

MR. eS ORTVED:) » Butrithen) de amesust 
suggesting to you, having regard to the prevailing 
practice at the time and the particular picture 
presented by this child is not something for which 
ther doctors seught= toy,be- criticized. 

THE COMMISSIONER: tZIswent over this 


and: insiald probability+ iteds no» part,of my mandate 


to criticize them anyway. What I am concerned about, 


as somebody suggested there was a problem about 

digoxin tosicitylarid aiferckhath wer olay iproplemwonu 

would think it would be readily resolved and simple. 
MR; ORTVED: Os suggest tfolyounde was. 
THE COMMISSIONER: It was readily 

resolved. by saying! dtoiis, nok soyvbut theyncan!t 

say it is not so, because everybody realizes that 

the symptoms of digoxin toxicity are the same as 


the symptoms, or in many cases are the same, as the 


symptoms from which these children died. 
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MR. ORGVEDs “1. don t “Know if) they 
were that far apare, cwecauce I think you are 
obviously right, or you may well be right, in the 
sense that perhaps it was not so. Perhaps to have 
dismissed this was in error at the time. I concede 
that. “All tame pur iiemco YOU cre tkrertala y city 
regard to the other factors, which I have suggested 
were brought to bear on this particular case, the 
Fact that that particular procedure was not pursued 


is “not really alt thar iriieule to ender scenic 


if you can endeavour to place yourself in the position 


of those doctors at’ the time. 

THE COMMISSIONER: Well, 1€ 44 Jue 
this, that they take it upon themselves to reassure 
the nurses, and then with one of the leads they 
Just don’t r£ollow up. Nat as "One ol yuer many. 
You would think that is something that they would 
follow. 

MR. ORTVED: As I have indicated 
to you, the doctors looked. to those things, for 
which they have evidence, and having regard to the 
picture presented by David Taylor, the evidence they 
had resolving it on a balance of probabilities, if 
you will, suggested to them that this was a result 


of the baby's lesion and not the result of digoxin 
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BB3 
1 
2 LOXICLEYY 
3 THE COMMISSIONER: It could have been. 
i All the experts say that the symptoms of death 
Were CONSTSTENTY WIENS aLgGoxin tOKkICLeY -RGO at could 
: have been. It could have been or it could have 
: been-a contributing: factor. ~“That»can happen = to 
7 a child who is on therapeutic doses of digoxin. 
8 That is why they take the tests all the time. Then 
9 they took™the tests *“Tney4 took” tests all’ thes timer 
10 Ident knowl fthey* took-any= tests» tor tie layior 
+] baby, but they did take tests regularly with children 
on digoxin to make sure that they were not getting 
12 
too nigh. 
i This is one Of theothihngs@that) could 
14 have happened and it just makes you wonder what their 
15 motives really were when they were doing this. 
16 Tt: is*not! an-ignoble motive, athat 
17 they were’ just’ trying to soothe® the nurses.’ | Ifo they 
18 were really trying to find out what happened to the 
baby, ‘as- opposed to just comforting the nurses, they 
ic might have discovered something. That is all. 
i MR. ORTVED: That may be in many 
21 respects a fair comment, because I am prepared to 
22 concede to you that it is apparent from the minutes 
23 and from the evidence you heard before you that the 
24 | 
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BB4 | 


1 
») doctors were perfectly satisfied as of September | 
3 the 5th that this death was a natural death. That | 
4 is what brought the nurses together to communicate | 
to them, so I concede to you this was not an exercise 

2 to run down every last lead, but I am further 
putting to you that, having regard to those circumstances 
7 that I have already canvassed, that this particular | 
8 aspect..of the,dififerential hdiagnosis sisiuless clikely, 
9 at that time, having regard to their picture, than the 
10 anatomy, Of nthe pehbwld ~pelbecan!t-put within ghee than 
a thats 

THE, .COMMISSIONER: thYes peal maight. 
ae MR. ORTVED: Moving on to September 
AS 26th of 1980. That is the occasion of the follow up 
i4 meeting in light of the fact that the babies selected | 
15 for review at the September 5th meeting were not | 
16 totally canvassed. Again, this was a meeting attended 
17 by both cardiologists and nurses in the deaths of 
18 Babies Shrum, Velasquez, and Monteith who were 

| discussed. 

19 

The minutes of Dr. Rowe, in relation 
20 to that meeting, have been filed here as Exhibit No. 51. 
21 Again, and I can see clearly it | 
22 was the doctors' view that those children, save for 
23 Velasquez, had died natural deaths and it was the 
: | 
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BB5 | 
1 
2 management of the cases that attracted their 
3 CONCErA .ANS07-LOEr instante; sa tt you wouldrdookvat | 
4 those minutes, Mr. Commissioner, and, in particular, | 
regarding Dion Shrum, you will see that the sorts 
: ofS considerations’ thatlarose sin relation tomthat 
2 child were, for instance, in relation to the transfer | 
7 to ICU, that it hadebeen* unsuccessful, the attempt | 
8 had been unsuccessful and how’to go about accelerating 
9 | that in future cases. There is a ey eee 
10 as to whether ventilatory support would have assisted 
i in this: chiddver® These? arevthe) kinds’ of¢ elanical 
concerns that were addressed at that meeting. 
. Now, with regard to Baby Velasquez, 
: you have already heard at great length the view as | 
14 to thericause Of thati death and. then fact thatedt 
15 caused consternation, as a result of which it was 
16 referred to the coroner, but dealing with the meeting 
ny ef September? 26th; L9S0cC din its, entirety;athe suggestions 
18 that arose out of that meeting were again a further | 
+e consideration of an intermediate ICU and a large | 
chart regarding medication dosage to be placed on | 
20 
| ene Shy cCants, | 
| By the fall of 1980, the doctors, | 
22 in my submission to you, felt that they had defined | 
23 the problem relating to the increased number of deaths. 
24 | 
25 | 
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Overall they perceived the children as being 
younger and sicker than those they had previously 
been receiving. 

In their reviews of the individual 
deaths, the doctors did not perceive any common 
features linking the deaths, apart from the age of 
the children and the severity of their illness. 

THE COMMISSIONER: «(¥es. 

MRo, ORIVED: SOU4t vou took. te 
Dr. Rowe's note aagaim, (exhibit «Nog 45, Ribsiiminutes 
of the September 5, 1980 meeting, he makes reference 
in the last line to the course of events, the 
uniformity,,, the commonality, athe scourse -of.events, 
and the type of patients that we are now seeing 
ancdel pub) Le to you that: thateis \1n- the conter: 
of those three patients, Babies Bilodeau, Turner, 
and Taylor and Bilodeau was approximately one month 
of age,. suffering <rom truncus, a.cterminadctesion. 

Baby, Turner, 28 days of age, 
suffering from severe aortic stenosis and Baby 
Taylor, who was approximately three months of age, 
who suffered from endocardial fibroelastosis, again 
a very severe lesion. 

I suggest to you that Dr. Rowe 


selected those children for that review, because the 
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impression they had at the time thatiit was 


these younger very, very severely compromised infants 


that they were seeing more and more of in their 
ward. 

THE COMMISSIONER: Yes. We know 
now! wa thuhindsighto sort wounse, sud wasnnot,enot 
the younger children who were dying. 

MR .WORTVED:+ tAld raghtie diiappreciate 
that; 

Wess rches CDC, has) todd us.+ hat the 
doctors ‘i impression: of the, change dns population 


was accurate, namely it was younger and sicker, but, 


yes, it was not the younger and sicker ones that were 


all dying. . i concede! morlhat » Aandi dyawaiddaccome co 
Chiat. 

It was also the impression of the 
cardiologist at this time that there was a shortage 
of inumsing stat fron miightitdutwm andithetemiohtube 
part of the explanation for the ongoing high 
mortality. This impression, combined with the 
severity of illness that they perceive in the 
children lent support to the growing view, among 
the cardiologists, that this idea of an intermediate 
ICU might have a role in assisting to manage these 


patients. It would provide closer monitoring, it 
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B38 | 
| 1 
2 would provide more one on one type nursing than 
| 3 was heretofore available. | 
4 Now, I concede Dr. Rowe admitted | 
F in his evidence that it is not to say that 
an intermediate ICU, had it been open even as early 
as the summer of 1980, would have changed the fact ) 
| 7 that the children who died would have died, but what 
8 he was anxious to point’ out was that it might have 
| 9 changed the time of their deaths and that it might 
| 10 have allowed a transfer to ICU and instances, such 
1 as Dion Shrum, where that was not possible, and it 
| _ might have allowed certain other measures to be 
taken somewhat earlier. 
| - 7 Also, in terms of mismanagement, 
| 14 that question, Dr. Rowe was asked at Volume 12, | 
| 
15 pages” 2027-to 2020 whether that was canvassed. Hé | 
16 said that the possibility of mismanagement, unintentional, 
17 with respect to the patients was considered, but only | 
| | 18 was avery distant possibility. -‘He' indicated’ that | 
6 the review of each individual death had not produced | 
any obvious factor that would suggest mismanagement. | 
a THE COMMISSIONER: Are you putting 
es this to me to say that the doctors acted reasonably | 
| 22 or are you putting it to me to assist with the cause | 
23 of death, because I don't think anyone so far seriously 
24 | 
25 | 
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has suggested that it was Mismanagement in the 
sense of not having an ICU or an inadequate nursing 
team was responsible for the deaths, that is an 
insufficent nursing team. 

MRACORTVED: fa AMSSuUELINGAL Tore 
you in terms of the full picture of the actions taken 
on part of the physicians and I already advanced to 
you that it is my submission that the response on 
their part is of importance to you in assessing 
their evidence, as to the cause of death of the 
children. 

THE .COMMISSIONER: You see, what 
has come out of these two -- I mean the proposal 
for an ICU, perhaps consideration of getting more 
nurses and doing something about the dosage schedule 


of the drugs. 


The drug business came out of Velasquez | 


and no one seems to suggest the overdose of narcan 

had anything £0 do with his death unless. of course, 

it is an idiosyncratic reaction and presumably the 

more you have, you are allergic to a drug, the 

more you have the worse the effect will be, I assume. 
if all. youcare trying ta do 1s rei7 

me that the doctors acted reasonably, I thought we 


decided that was not part of my mandate, whether they 
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did.<or didnt. 

If you are seriously suggesting that 
they were right that an intermediate ICU was 
necessary, that they were right that they needed to 


have these provisions for the dosage, that they 


were right they would have to use more nurses, then that | 


may have something to do with the cause of death. 
Lon. (ohio toes menu t Beye. 

MR.,OQRTVED: I.think,the bottom line 
tonal) wofwyethis Tsto pring home: to vyousthesecicex. 
in which all of these events were being considered 
by the doctors who had it within their ambit, and 


that. is as a, clinical problem. 
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I think it might be of some assistance to you in 
deciding upon the weight to assign to the evidence of 
(hese doctors: ini terms fofetheiyropinion. of the 
children's clinical condition, to know the context in 
which the deaths were analyzed. 

THE COMMISSIONER: You see, I think 
this whole question as to the conduct of the doctors 
was considered in the Dubin Report, was it not? 

MR. ORTVED: It was reviewed 
extensively. 

THE COMMISSIONER: They did make 
recommendations about the form of the mortality 
meetings. 

MR ORTVEDs Yes, they did. 

THE COMMISSIONER: And that sort of 


thing, and I would be inclined to say that is not my - 


whether they did it right or whether they didn't do it right 


MR. ORTVED: I would agree with you, 
and I am making submissions, I am not going to be 
suggesting that it is, and I'm not going to prolong 
them in the event that you indicate to me, or advise 
me that this is not going to assist you necessarily 
in terms of assessing the doctors' evidence as to the 
clinical condition of the children. 


I mean, the bottom line to all of this 
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evidence is the doctors were addressing the whole issue) 


in the context of all of the conferences to combat what. 


waS perceived as a clinical problem, with an enhance- 
mentoasiatiturnedtouteof the' clinic sefacigities. It 
wasn't, as we know now, probably the right answer, but 
it probably wouldn't have hurt, but it may not have 
helped, but it wasn't by virtue of any failure of 
anxious consideration on their part. 

THE COMMISSIONER: I don't believe 
there is a doctor in the Hospital for Sick Children 
alive that doesn't wish it could have occurred to him 
there may have been deliberate digoxin poisoning back 
in the fall of 1980,and wishes to God that he had done 
something aboutoitije but il ihetlisenettmymconcernyi tihey 
may be unhappy about it, but I don't know that it 
is my concern whether they should have or whether they 
did. My iain is whether in fact the children died, 
maybe one or two may have died of their clinical 
condition, or they died of digoxin poisoning. Digoxin 
poisoning did not occur to anybody except perhaps in 
the case of Taylor and it occurred in the sense of the 
therapeutic dose and apparently 4ccurred, then it was 
dismissed ponawee it wasn't followed up. What will I 
get from that? The only thing that I could draw from 


that is» that’it' is unfortunate that the doctors didn't 
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make that inquiry, that has already been said in the 
Dubin Report and I don't want to repeat it. 

MR. ORTVED: I have addressed the 
rationale for that and I can't help you further. 

THE COMMISSIONER: Does it help me in 
determining because they could have been right, and 
they may well have been right in their determination 
of what caused these children to die, does that really 
helpeme?S Becatse théyewere "not considering “it; that is 
only alternative. 

MR. ORTVED: Well I don't know that 
that is a fair comment because it seems to me that you 
have to consider very materially the evidence of the 
clinicians as tocthe@elinicabccondition;along with 


the evidence of the other experts you have heard who 


did. consider that digoxin aspect. 
THE COMMISSIONER: Yes!) CALDPsrights 
MR OOCORTVED: And that is what this is 


directed to. 

THE COMMISSIONER: Okay. You say 
because they gave it extra consideration, they looked 
carefully at the state of these six children and 
reached the conclusion that they died of their 
clinical symptoms, that is - that they might have made 


a special effort. 
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MR. ORTVED: Ll -chink a?can- tase. 
further™-and say going right througn cto vanuary oc LIOL 
in terms of the review that was carried out of the 20 
babies at that time. As Mr. Lamek has indicated to 
you, the actual morbidity and mortality conference 
that they had on that date didn't address the issue 
of how those babies died. In terms of preparing for 
that Drs. Rowe and Jedeikin did. That again I submit 
to you is something that has to be considered by you 
in your determination as to how the babies, included 
in that review up" towvanuary T2th, Osi, Uied) and, 2c 
shows the extra measure of consideration that was 
brought to each and every one of those children. 

You see, we spoke earlier about 
evidence that the doctors had to assist them in how 
the deaths could be accounted for by the children's 
clinical condition; how the symptoms of digoxin are 
non-specific and how their views were supported by the 
autopsy reports. 

Now again I think that those sorts of 
considerations must also be borne in mind by you in 
terms of assessing the respective doctors" opinions 
concerning the deaths of those children in addition 
to the opinion of the expert who happened to consider 


the digoxin phenomena. 
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THE COMMISSIONER: I suppose the 
answer that can be given, and I think has already 


been given, is) thatwtheyedidnic consadereit, 


MR. ORTVED: It is just that when they 


came before you Mr. Lamek asked them to do exactly 


that. 

THE COMMISSIONER: Yes, they did it 
now. 

MR... ORTVED.: Butea they .dienit goad 
then. 

THE COMMISSIONER: But they didn't do 
it then. 

MR «sORTVED + And they have, each and 


every one of those children has been the subject 
matter of opinion evidence on the part of those 
cardiologists before you as to the cause of death. 

THE COMMISSIONER: lLaccept..alLl os 
that, but I say is it not natural for somebody who 
reached a conclusion of fact and professionals have 
reached a conclusion to try to understand it, isn't 
that the reasonable thing to do, isn't that a reason- 
able proposition? If some judges and commissioners 
who reach conclusions want to change them, it is a 
natural animal response. 


MR. ORTVED: L understandstiat. soi 
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think it also has to be weighed in the context of the 
individual before you. 
THE COMMISSIONER: Oh yes. | 
MR. “ORTVED: And dGthink, for instance, 


Dr. Rowe whose submission to you was very fair. 


THE COMMISSIONER: I am not suggesting | 
anything else, he is a great cardiologist. I am just 
Saying it is human nature. 

MR. ORTVED: I think that he very 
fairly said there were certain cases where the 
possibility Oofsdigoxinyintoxicationyhadsrol be 
seriously considered. That seems to me to be other 
than simply defending one's view, but it isn't as 
though those doctors appeared before you with phat mink 


closed ,without having envisaged the digoxin intoxi- 


cation. 


THE COMMISSIONER: No, their minds 
were not closed, they were looking at it. I don't | 
know, perhaps they are better men than I am. I know 
once I have made up my mind on something - I'm not 
trying to defend them, maybe I should be a little more 
open, but I have a touch of honesty and I think that 
once the doctors, the people who are deiueteed Te Lt | 
have reached a conclusion as to the death of a certain 


child, there is pretty strong evidence, the evidence 
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of let's say the reading for Estrella which is now 

in doubt, that sort of evidence obviously moved the 
doctors from what they thought before. But no strong 
evidence came out for any of the others. Generally 
Speaking, the strong evidence didn't come out to make 
them change their minds. Maybe in the case of 
Lombardo, Belanger and Hines. Let's take Woodcock 
and Velasquez, take any of these, they finally reach 
a conclusion and there is no strong evidence that they 
are wrong. There is no strong evidence of whether it 
was digoxin or something else, did you really expect 
the doctors to change their mind? 

MR. ORTVED: I must say my impression 
of them was if this other factor was added to their 
differential diagnosis albeit at a much later time -- 

THE COMMISSIONER: The only other 
factor is that perhaps other babies were poisoned, 
Ghats ear. 


MR. ORTVED: Even taking that as a 


given -- yes, I think they would be prepared, and that's 


Dr. Rowe indicated that ne was prepared to do -- 
THE COMMISSIONER: He tata, “he 

changed his mind only at the last, he changed his 

mind only on the ones with strong toxicological 


evidence, he didn't change his mind on any of the ones 
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where there was no toxicological evidence. 

MRi ORTVED: Precisely, and that 
really makes -- 

THE COMMISSIONER: AndaMr.caScottsehas 
been supporting me on that throughout the day. 

MR. ORTVED: And that is what I have 
been advancing here, namely that doctors looked for 
evidence, objective evidence, and that was the type 
of objective evidence that was sufficient to at least 
allow Dr. Rowe to consider an alternative. 

You see, the bulk of my submissions 
has to do with this whole aspect of the consideration 
that was brought to bear by the doctors on the babies 
in question throughout this pericd , with a view to 


assist you, to assist the weight of their opinion as 


to the cause of death. Because it is my submission to 


you that is of considerable weight and could be of 
assistance to you. 

If, in fact, the reasonableness of the 
actions is not a matter before you and you are saying 
that you are really not much assisted by arguments 
to support that opinion, then I can probably -- 

THE COMMISSIONER: I am certainly 
interested in any argument to Support the position, 


but I thought you were putting to me the proposition 
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that because they studied it long and hard at the time, 


therefore I should accept their opinion now? 

MR... ORTVED; No. 

THE COMMISSIONER: I am just putting 
it to you that they didn't consider one other feature, 
they didn't consider that at the time, and then I 
propose to you and maybe I am wrong, I thought that 
people, once they made up their minds they were hard 
to move from ‘that proposition. ‘That is what in the 
long distant days I used to tell juries anyway they 
should keep an open mind until all the evidence was 
in. These doctors thought all the evidence was in and 
they reached a conclusion. Then there is the 
possibility that there was some other evidence but 
having reached the conclusion they did it is very 


hard. for them to go back on it. 
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MR. ORTVED:.. In, my respectful 
Submission that was not necessarily borne out by 
the evidence of the doctors before you, and I have 
used Dr. Rowe aS an example. 

THE COMMISSIONER: I could not see 
where, one doctor. frommthestospitai: tor. Sick. Chilaren 
had reversed himself on any child for whom there 
was no toxicological evidence. 

MR. «+ ORDVEDS «J. think.thates is. probably 
a fair representation of their feeling. 

THE COMMISSIONER: And they may be 
Liugnte It seems like another one of those 
coincidences that we have to face, that there was 
not one that ever, no matter what happened, through 
this rash of deaths in March, many of those with 
strong evidence of digoxin poisoning. 

MR ORTVED: a. ithinkewt. comes. back 
tothe point sthak. din. Scott raisedaion 70u and thas is 
the doctors obviously, the doctors from the Hospital 
for. Gack .Chidren,. obs ously nstanted.cLom gic 

proposition,.that.)these.deaths.are natural until they 
can be proved otherwise to their satisfaction. 
It may not be the approach which you choose to take 
but it is certainly the approach which Mr. Scott and 


I urge upon you as the appropriate one. 
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i 
2 “THE COMMISSIONER: It may be the 
3 appropriate one for the doctors but is it the | 
4 appropriate one ot me ? 
MR. ORTVED: In my submission, yes. 
? THE COMMISSIONER: Lhiwasfrnuot | 
: obviously the approachthat the police or the Crown 
7 Attorney took. 
8 MR. ORTVED: No, they are paid to be 
9 suspicious. That is why we pay police officers and 
10 that is why we pay Crown Attorneys but that is not 
i why we pay Commissioners. 
| THE COMMISSIONER: Ltwiulbenese tuvolve ypu 
3 as aycharacteniuwitnessFipetne nexttiphase: | 
= MR. ORTVED: I venture to say that the | 
14 best police officers are the ones with the highest 
15 indexrofdsuspicionsibut that surebyais anoptowhat | 
16 Commissioners are supposed to do. Commissioners, and | 
17 I don't want to repeat all of Mr. Scott's argument, | 
e are supposed to assist us with reports based on the | 
| substantive evidence and in my submission that comes 
= back to where the doctors are. | 
a | THE COMMISSIONER: All right, thank | 
21 you. 
22 MR. ORTVED: Let me go on to Janice 
23 Estrellacandetalkcaboutnthatrchild freelinzcably vit 
24 | 
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was the impression of the physicians that here was 
an extremely {13 child with considerable congenital 
heart and other defects. She was felt to be a 
difficult management case and there were problems 
with stabilizing her digoxin levels ante mortem. 
The difficulties in the case centred on why a post 
mortem digoxin level was ordered and how to interpret 
the results. Two post mortem levels were obtained 
and samples taken after the autopsy. 

With respect to that first matter, 
Mr. Lamek in his argument at Volume 148, page 166 
has argued that the evidence of Dr. Taylor is to be 
preferred over Dr. Freedom and that you should find 
that Dr. Freedom ordered that a blood sample be 
drawn on autopsy for digoxin assay. In fairness, 
Dr. Freedom's evidence LS foundaat Volume 29, 
page 5440 and it was simply to the effect that he 
had no recollection of that phone call. He went on 


to say at page 5449 that he believes there was a 


call from Dr. Taylor but he simply has no recollection 


ofmint 

In my submission to you there really 
is not a conflict on the evidence. We are aware 
that Dr. Taylor drew two samples of blood after he 


completed the autopsy on Estrella from the pelvic 
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| 
2 cavity and from the leg vein by way of milking it. 
3 Some time after the result of the 
d Sample was obtained by Dr. Taylor he had an informal 
discussion about the one level of 72 nanograms per 
: millilitre. Both doctors viewed that result as an 
: error or as an artefact pg opr.. PrécdometoLa, Di sider. 
7 to check it out but, Dr.gPreedom and Dretaylor por 
8 did nothing further at the time. The matter was 
9 | raised Peete Dr..Taylor to.Dr..Mancer, at. the 
10 beginning of March at the time Dr. Taylor was reviewing 
Fy the matter with him in preparation of the final 
autopsy report. 
” The report was revised to include 
ue a reference to the contaminated sample. | 
14) During the course of questions both 
15 Dr. Taylor and Dr. Freedom much was made of the 
16 failure to do anything. .more-toecheck ‘out Che, Jevele. 
17 There are two responses really. In the first place 
rr whether the doctors did or did not check out matters 
further,in, January.is not a topic that will really 
as assist you in determining how the baby died. | 
= THE COMMISSIONER: Just looking here, 
21 this has been done in the Dubin Report too. 
an MR... ORTVEDs: . Dubin skheport too... Le was 
23 something that was raised by Mr. Lamek in his argument 
24, | 
25 | 
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and I feel compelled to respond to it. 

THE COMMISSIONER: Page 158 of the 
Dubin Report it says: 

"We think that something further 


Should have been done before the result 


of that test was rejected out of hand. 9] 


It 1S hard to quarrel with that an 
hindsight, it should have been, but that is not my 
problem. My problem is whether the readings were 
YUGHC. OT wrongs 

MR. ORTVED: As Mr. Lamek's pointed 
out even had the matter been followed up then the 
results would have qonone tented the suspect source and 
it would have ended that. But because it was raised 
by him in his argument I felt compelled to deal with 
ani 

THE COMMISSIONER: I am not prepared 
to accept that. It might have ended there. There 
might have been some tightening of rules, it might 
have had that effect. They might have said we don't 
know whether this is a true or false reading but in 
future we are going to watch, because there are two 


ways, deliberate or accidental dose, and we don't 


want it to happen again. That is what the Dubin Report! 


is saying. 
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| 
2| MR. ORTVED? 2 [thin ho eod iad 
3 the context of looking back on all these events | 
4 subsequent to March of 1981 and of course that is | 
: exactly what is being done to this day and I have 
no quarrel with that. The only issue I take is 
2) whether or not the actions on the part of the doctors 
7 in the circumstances were understandable. having 
8 regard to what they knew at the time. Even had they 
9 done something, what would happen? I can refer you 
10 to Dr. deSa as well. He made reference to this in 
it his, report,, thatvis Exhibit 263, . and. esd cocec 16 
was not surprised at the reaction of the Department 
of Pathology, page, 22.02, Exhibit 283, he states: | 
4 "T am firmly convinced that the vast 
14 majority of trained pathologists with 
15 expertise in autopsy pathology would | 
16 have regarded the Estrella infant's | 
fl digoxin levels at autopsy as being 
18 due to a laboratory error. The ee 
| figures quoted (7.8 ng./ml. pre-mortem 
‘ and 72 ng./ml.. post-mortem) differ | 
a by a factor xl0, making the ject ht ee 
21 of a multiplication error in the 
22| laboratory calculations of the level, |, 
23 a perfectly plausible explanation." 
24 | | 
25 | | 
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Apart from the level -- 

THE COMMISSIONER: “You could ask if 
they made a mathematical error but they did not bother 
Wa Cheeta ts 

MR. ORTVED: Yes, the evidence was 
that they "dia adrscuss thac. 

THE COMMISSIONER: They never asked 
the biochemist if he had made a mathematical error? 

MRS? ORTVEDs #lhiey cid mot go back 
to the biochemist. That was what Dr. Mancer and Dr. 
Taylor considered when they got together and they 
could ot Lun ie to oromne. 

THE COMMISSIONER: en kb Me wai at 9A Gl 
would have had much trouble running it to the ground. 
I would have asked, did you make a decimal point error 
and have it checked again just the same as Mr. Cimbura 
in the pelvic cavity study, he checked and checked 
and double checked and multiple checked when he got 
that figure of 179. He said it doesn't make sense, it 


is’not "rigne but Ne kept On doing 16 and foune ie 


was correct. They could have done something like that./| 


They did not do that. 
MR. ORTVED: In fairness they did check 
it. They did re-calculate it, Mr. Mancer and Dr. 


Taylor did and they found out the value of 72 was 
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| 
| 


! | 
. correct and at which point in time they decided that | 
3 it must be an artefact that must have-te! do with | 
4 the contaminated sample. That was the evidence. | 
: Apart from that level there were noe ee 
Outside factors that would cause the physicians to | 
‘ turn their minds to an explanation of the incident, | 
7 in my submission, because as Mr. Lamek has averted in 
8 his submission to you the doctors had just completed 
9 their mortality and morbidity conference on January 
10 12, 1981. That was the day after the Estrella death. 
11 That meeting as I think Mr. Lamek has very accurately 
| indicated really served to reinforce the doctors' 
impressions that probably there should be more close 
‘ monitoring of the "younger and sicker" infants 
i¢ particularly during the night time hours in order 
15 | to maximize their chances of prolonged life. Janice 
16 Estrella really was another one of those babies, very | 
17 young and very sick, and her death, although not 
13. included in the review in my submission really was | 
iat confirmatory of this result. | 
Can I move to the whole issue of 
v patterns. Maybe I should do that after the break, 
4 "Mr. Commissioner. 2 
22| THE COMMISSIONER: Fine. 20 minutes. 
23 ---Short recess. 
24 | 
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2 --- Upon Resuming. 
3 THE COMMISSIONER: Mr. Ortved. 
4 MR. ORTVED: What I have done on 
: the break is review the balance of my submissions | 
CONCErRINng patterns ang ll eos ) hawt eee eee | 
° I would have to concede that those submissions are | 
7 directed to the same issue that my submissions 
8 followed at the luncheon recess, namely an understanding 
ol of the doctors' position which, as you have indicated, | 
10 may go to the reasonableness of their actions but 
mn may not be directly relevant to the whole issue of 
cause of death. 
12 
NowW,e With - thatein mind ek 
if that I meet the same objection, in advancing those | 
ie Submissions to you that you raised with me in 
15 relation to what evidence did the doctors have other | 
16 than natural causes. | 
17 I am not positive that you would | 
18 be necessarily assisted by them in terms of what | 
es you conceded to me is the main focus of voursinguiry, | 
mainly cause of death. | 
a I think with, that in mind what 
a1 I would purpose to do is reserve those submissions | 
22 | until it. is. necessary,...perhans In yeoly, toccet | 
23 into them in the event I feel it is necessary to : 
24 | | 
25 | 
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respond to any of the Counsel who raises them as 

a consideration and you hear those submissions. 

I don't feel that they flow out of any submissions 
advanced to you by Mr. Lamek, as I did with certain 
other submissions before lunch. 

THE COMMISSIONER: Certainly he 
1S talking” about patterns anc patterns oat of one 
circumstantial evidence I guess one could infer. 

MR. ORTVED: ‘Tirat’s right end Mr. seotec 
has dealt with that” aspect of “ic. 

THE COMMISSIONER: Yes. 

MR. ORTVED: In terms of those 
patterns to which Mr. Lamek made reference -- 

THE COMMISSIONER: Yes. 

MR. ORTVED: , -- being really neutral 
in terms of indicating’ digoxin’ or nsetura. causes) 
as a‘cause of death, so” i’ don’t intend to*gert into 
that. That wasn't my intention to argue that. 

THE COMMISSIONER: The only things 
was the doctors should not have been affected by 
the pattern if there was a pattern. “This-1s° wnat 
you were going to tell me, they should or should not 
have been affected in their views. 

MR. ORTVED: Precisely. 


THE COMMISSIONER: -- Their views at 
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that time and whether they were correct in reaching 
their views at that time doesn't really concern me. 
It is not part of what DI have tito ido; whether hey 
should have been doing some more stnvestigation w. <1 
am instructed in the next phase to consider the 
conduct, of the police? but fl don’t Chai cna: 
investigation includes Vthe dotctorss Wiebody sso etar 
has suggested it includes an examination of doctors' 
investigation. 

MR. CORTVEDs) «ILvamcnot before you 
suggesting that. 

| THE. COMMISSIONER: Goods  “Deam*happy 
to lhearmcyou vsay tnats.e Deactual im was tabletto gather 
that from certain of your responses to me before 
the recess. 

The worst that would happen to your 
clients, in my BeporePwould pe :to Asay Tehat ithis 
Matter has been dealt with the Dubin Report and I 
have nothing to add. Would that offend you? Do 
you really object to anything that was said in the 


Dubin Report? It would have been nice, would it 


not, if they had followed up on the Estrella reading. 


MR. ORTVED: I am certainly content 


to live with the Dubin Report. 


THE COMMISSIONER: That was their 
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Mandate and 1t LTssnoremine, eat Panete as I understand 
alge 

Now, if somebody eee on persuades 
me that it is then you can come back and deal with 
it then, but I don “G/think= your havetto deal wien 
Lt now. 

MR."ORTVED: That is what I purpose 
to do. - This may creates ay aviiiculreasi tuaciom 
insofar as Mr. Young is concerned, but naving 
regard to the position you advanced now then I 
Will sit-down. 

THE COMMISSIONER: If it becomes, 
subsequently, that the doctors do it may well be 
relevant in Phase II and then we can deal with that. 

MR. ORTVED: That concludes my 
submission then, Mr. Commissioner. 

THE  COMMISSTONER+@ +Al2. gaght... I 
guess we have no further business then. 

Now, Monday it-is 9:30° and Mri Sopinka 
will be on deck and following him I think Mr. Sopinka 
told me that he would be short and he would have 
written argument. Have you any thoughts on how 
long you will be? 

MR. STRATHY:\"L thinkivonecant count 


on me for the day on Monday. 
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DHE GCOMMESSLONER?T: FPors.all cdayr 

MRe S@PRATHY ¢ AWweaay There is 
anchance vlhemight igo ron fabut simone myo VEini sh 
Monday. 

THE COMMISSIONER: Yes. 

MS. CECCHETTO: Approximately 
two hours Tuesday morning. 

THE COMMISSIONER: This will be 
by Tuesday? 

MR YOUNGS) Yes. 

THE COMMISSIONER: Would you take 
less than a day? 

MR YOUNG+ 4 No? sar. “1 would vena 
there may be some time at the end of day that we 
are finished. 

THE COMMISSIONER: I think Miss 
Kitely gave some indication of half a day. 

MR. OLAH. 2D beltavesso.: #1eas 

THE COMMISSIONER: Well. lpdon’t 
know how long. Mr. Olah, I guess you are after 
that. 

MR. OLAH: I would not expect to 
be more than an hour, something in that order. 

THE COMMISSIONER: That leaves the 


parents and then of course we have to come back up 
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tne line. I contidentally expect. coming back up 
the line will be a relatively short enterprise 
unless somebody is raising something very serious. 

All right. J. think we-ally nope of 
getting through next week, but we have a good hope 
of finishing reasonably early in the week following. 
It gives lots of time for people who want to fool 


around in the Divisional Court. 


--- Whereupon the hearing was adjourned until 
Monday) dune Sth, o964 at 9250 "a.m: 
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